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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 


1. Is it the law that a husband is not entitled to recover the pro- 
ceeds from real estate which was purchased by him and held by hus- 
band and wife in an estate by the entireties when wife subsequently was 
guilty of desertion in breach of her marriage vows and such breach was 
the basis for her being divorced from the husband? 


2. Was the court below correct in determining that the husband 


was not entitled to damages for loss of interest because of the failure 
of defendant wife and her counsel to invest the proceeds from the sale 
of real estate held by husband and wife in an estate by the entireties, 
although the parties had contracted to make such investment ? 


3. Was the court below correct in determining that the husband 
was not entitled to damages for loss of interest because of the failure 
of defendant wife and her counsel to invest the proceeds from the sale 
of real estate held by the husband and wife in an estate by the entireties 
where the wife and her counsel were in possession of such proceeds by 
contract and excluded the husband from possession and wasted the 
estate by refusing to make the investment ? 


4, Is it the law that the wife who was a constructive trustee of the 
husband's property is entitled to recover as her own property funds 
claimed to have been comingled by her with husband's funds but never 
specifically identified or distinguished in the evidence? 


5. Was the court below correct in determining that the husband as 
beneficiary of a constructive trust is not entitled to recover all of the 
dividends and profits from trust funds invested by the wife who was 
constructive trustee ? 


7) 


6. Was the court below correct in determining that the wife while 
a constructive trustee 


of the husband's funds may recover any funds 
claimed by her in preference to recovery by the husband as beneficiary 
of the trust, without restitution of losses caused by the inve 
tivities of the constructive trustee? 


stment ac- 
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I. 


Where property paid for by the husband is re- 
ceived by the wife as an interest ina tenancy 

by the entirety, it is held by her on considera- 
tion to the husband of the faithful observance of 
marriage vows and subsequent breach of such 
vows by wife's desertion caused a forefeiture of 
the wife's interest and created a constructive 
trust of the interest she held in favor of the hus- 
band which a court of equity will order to be con- 
veyed to him 


Where proceeds from sale of property purchased 
by husband are held by wife and her counsel under 
agreement to invest in insured interest bearing ac- 
counts and parties fail to perform under the con- 
tract, the husband is entitled to damages for loss 
of interest during period funds are uninvested and 
the husband is excluded from possession thereof 


Where a wife as a constructive trustee mingles mis- 
appropriated property belonging to her husband with 
property claimed to be her own and engages in a 
speculative enterprise with such property, she may 
not retain a part as her own property or retain a 
portion of the profits unless she clearly distinguishes 
it from the whole; and she may not charge any of the 
losses of the enterprise against the owner of the 
misappropriated property 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of October 30, 1964, and from 
an order of November 30, 1964, denying appellant's motion to alter or 
amend the judgment, or grant a new trial. Appellant appeals from 
those parts of the judgment which dismissed the first, second and 
fourth claims of the complaint and which ordered a deduction of 
$10,000.00 under the third claim in favor of the appellee, Elisabeth C. 
Hardy, from the trust impressed in favor of the appellant by said judg- 


ment. Appellant also appeals from the failure of the court to require 
restitution by appellee, Elisabeth C. Hardy, of losses resulting from 
transactions by appellee involving appellant's trust property in the 
amount of $14,357.01 and dividends received in the amount of 
$15,616.16. 


After a trial on the merits, held October 19-21, 1964, the District 
Court, sitting without a jury, entered its order and memorandum in 
lieu of findings of fact and conclusions of law on October 30, 1964. A 


timely notice of appeal was filed December 23, 1964. This Court has 
jurisdiction pursuant to the provisions of 28 U.S.C. § 1291. 


STATEMENT OF POINTS 


1. The District Court erred as a matter of law in decreeing that 
appellant is not entitled to recover the proceeds from the sale of real 
property which the Hardys held as tenants by the entireties. 


2. The District Court erred in finding the defendants are not lia- 
ble in damages to plaintiff for loss of interest in failing to invest the 
proceeds from the sale of the property held by the Hardys as tenants 
by the entireties. 


3. The District Court erred in holding that the appellee Hardy is 
entitled to recover her own funds which were mixed with trust funds 
held by her as constructive trustee and so comingled as to not be dis- 
tinguishable. 


4. The District Court erred in not decreeing that the appellant, as 
beneficiary of the constructive trust, is entitled to all profits and reim- 
bursement of all losses from investments of trust funds comingled with 
funds of appellee and is entitled to a deficiency judgment therefor. 


STATEMENT OF THE CASE 


The action in the District Court was tried on appellant husband's 
complaint against his wife (appellee) and her counsel (appellee) in four 
counts (Counts 1 and 2 against both appellees and Counts 3 and 4 against 
appellee wife only). 


A - Appellant's Claim for Proceeds from Sale of Real Estate and 
for Loss of Interest on Such Proceeds. 


The parties Russell Hardy, Jr. and Elisabeth C. Hardy were mar- 
ried on July 20, 1939. In 1942, the husband purchased a home in Ken- 
wood, Maryland, for $27,500, where they lived until the wife left on 
October 10, 1961. 


The house was sold October 17, 1961, for $75,000. The net pro- 
ceeds received for the property were $55,540.43. (Tr. Appellant's 
testimony, p. 48.) It is undisputed that husband appellant paid the pur- 
chase price, insurance, taxes, repairs and improvements. (Tr. 41-47.) 


A check in the amount of $55,540.43 was received by appellee Dolan, 
attorney for appellee wife, at the direction of the appellant husband and 
appellee wife on October 27, 1961. Dolan agreed with the husband and 
wife that the proceeds of the check would be placed in federally insured 
savings and loan institutions. In order to facilitate such action, on 
December 27, 1961, the check for $55,540.43 was exchanged at Riggs 
National Bank for six cashiers' checks payable to appellant and appel- 
lee as tenants by the entireties, five for $9,256.73 each, and one for 
$9,256.78. The six checks were turnedover to the appellee Dolan at the 
suggestion of the appellant for the purpose of depositing them in six 
savings and loan associations. No investment deposit of the checks was 
ever made. 


Appellant sued to recover the proceeds from the real estate sale 


and for the loss of interest for failure to invest such proceeds (Counts 


1 and 4), and for conversion of the proceeds from the sale of real es- 
tate (Count 2). Counts 1, 2 and 4 were dismissed by the trial court. 


Count 1 of the complaint sought to have the proceeds from the real 
estate sale deposited in insured interest bearing accounts and to re- 
cover from appellee and her counsel an amount equal to 6% per annum 
on such proceeds for the period during which they were not so deposited. 


Appellant and appellees agreed to deposit the $55,540.43 derived 
from the real estate, in insured interest bearing savings accounts, pend- 
ing decision of the claim of appellant to sole ownership thereof. Ap- 
pellees refused to carry out the agreement, and successfully opposed 
all efforts of appellant to effect the deposit. At the time of trial (Octo- 
ber 21, 1964), the fund had not been deposited for three years short of 
six days, and the loss of interest amounted to $9,942.51. Since that 
time the loss has accumulated at the rate of $277.70 per month, 


The evidence of the agreement and the breach thereof, consisted 
of the testimony of appellant, the testimony of appellee Dolan, and ten 
exhibits. (JA 24-26, 30-36.) 


Appellant testified that at the settlement proceedings for the proper- 
ty on October 17, 1961, he and Mr. Dolan agreed that the purchase mon- 
ey should be deposited in insured interest bearing accounts in savings 
institutions, to the credit of appellant and appellee Elisabeth C. Hardy, 
as tenants by the entirety, pending the litigation of the appellant's 
claim to sole ownership. (JA 24-25.) The agreement was admitted by 
appellee Dolan. In answers to interrogatories Dolan said: "I hada 
conversation with the plaintiff in which it was agreed that the proceeds 


would be placed in savings and loan institutions .. ."" (JA 12-13, 30-31; 
Pl. Ex. 4; Answer to Complaint, Feb. 6, 1962, paragraph 3; Opposition 
to Motion for Preliminary Injunction, July 13, 1962, paragraph 1.) At 


the settlement, it was also agreed that the check for the purchase mon- 
ey ($55,540.43), should be made payable to the parties as tenants by 
the entirety (JA 23, 24; Pl. Ex. 1), and should be delivered by the set- 
tlement people to Mr. Dolan, for making the deposits. 


The agreement also included, as implied terms, mutual promises 
of the parties to perform all acts necessary to effectuate the deposits, 
and promises not to obstruct or hinder performance by the other. 
Specifically, such implied terms were that the parties would take the 
steps to make the deposits as follows: (1) divide the $55,540.43 into 
amounts of not more than $10,000 for each deposit, to obtain insurance 
under the Federal Insurance Act, and to endorse the check for that pur- 
pose; (2) select six deposit institutions; (3) endorse the checks into 


which the larger sum should be divided, for the deposits; (4) visit the 


selected institutions with the endorsed checks and make the deposits; 
(5) obtain from each of the depositaries proper evidence of the deposits; 
and (6) furnish each of the parties evidence of the deposits. 


Mr. Dolan's agreements were made in the presence of, and were 
known to and approved by appellee Elisabeth C. Hardy. (JA 30-31 
33-35.) 


The check for $55,540.43 was received by Mr. Dolan on October 
27, 1961, as provided for by the contract. (JA 24, Pl. Ex. 2.) Dolan 
notified appellant on October 27, that he had received the check, and 
stated he would discuss with appellant deposit of the money in the sav- 
ings accounts early the following week. (JA 25; Pl. Exs. 3, 4.) Appel- 
lant and Dolan therefore met for this purpose in Dolan's office on No- 
vember 3, 1961. Mr. Dolan presented a list of six savings institutions 
which he had selected as the depositaries; and the list was immediate- 
ly accepted by appellant. (JA 25-26, 31; Pl. Ex. 5.) They agreed 
that appellant should prepare an agreement of the terms of the deposits 
to be made with the depositaries. (JA 68) A draft of such an agree- 
ment was mailed to Mr. Dolan by appellant on November 6, 1961. (JA 


26; Pl. Exs. 6A and 6B) It provided that the deposits should be in- 
sured interest bearing accounts in the institutions which had been se- 
lected by Dolan; that the accounts should be in the names of the parties 
as tenants by the entirety; that all interest should be added to the ac- 
counts; and that no payments should be made to any of the parties until 
termination of the estate by the entirety. Receipt of this draft was not 
acknowledged by Dolan, and no action was ever taken by appellees to 
reject, accept or change it. (JA 26.) 


The check held by Dolan for $55,540.43 was drawn on the Riggs 
National Bank against an account of the law firm which conducted the 
settlement proceedings. As it was an unsecured instrument for a large 
amount, on November 12, 1961, appellant wrote Dolan requesting that 
pending the deposits in interest bearing accounts, he should have the 
check certified, to substitute the responsibility of the bank for the law 
firm. (JA 26, 32; Pl. Ex. 7.) The request was ignored, and no action 
was taken by Dolan. 


On December 5, 1961, appellant again wrote Dolan protesting con- 
tinued delay and interest loss in making the deposits, and demanded 
that the deposits be made immediately. The request was also ignored, 
and no action was taken by appellees. (Tr. 27; Pl. Ex. 9) 


On December 20, 1961, appellant filed this suit praying that appel- 
lees be required to make the deposits as agreed or for the appointment 
of a receiver to do so, and for damages equal to the loss of interest. In 
their Answers to the Complaint, the appellees admitted the agreement, 
but denied their refusal to perform. 


Upon being served with the complaint, Dolan was stirred to imme- 
diate action, wrote to appellant that he would like to meet with him on 
December 27, 1961, for making the deposits. On that date, therefore, 
appellant and appellees met at the Riggs Bank for this purpose. Appel- 
lant and appellee Elisabeth C. Hardy endorsed the $55,540.43 check, for 
which the bank then issued six cashier's checks for $9,256 each, paya- 


ble to them as tenants by the entirety. (Tr. 71; Pl. Ex. 10) With the 
consent of appellant, the checks were held by Dolan for’ the purpose of 
deposit. Dolan then proposed that the deposit books should be divided 
equally between appellant and appellee Elisabeth C. Hardy. As anal- 
ternative, appellant proposed that each party should receive evidence of 
all of the deposits; that is, that each depositary should furnish duplicate 
deposit receipts, so that each party would have possession of receipts 
for all instead of part of the deposits. (JA 28, 32.) Appellees .re- 
quested time to consider the proposal. Appellees having taken no ac- 
tion on the proposal or for making the deposits, on January 3, 1962, ap- 
pellant urged them to take such action, ina letter stating: 


The last objection (to duplicate deposit receipts) 
was ostensibly based on the ground that Mrs. Hardy 
would not have in her possession any evidence of the 
deposits. To meet that objection I stated to you that 
copies of deposit statements would amount to good 
evidence of the deposits, and could be given by the 
institutions receiving the deposits to her. I would 
also receive and be satisfied with copies of the 
statements. 


As the deposit statements would contain the terms 
on which the deposits were made, and would amount . 
to acknowledgements by the institutions of the deposits, 
I can't think of no more definite and certain evidence 
of the deposits which could be made or would be 
necessary for the protection of any party. (Pl. Ex. 11; 
JA 29.) 


No response was made to this letter, and no action was thereafter 


taken by appellees for making the deposits. Appellant, however, con- 
tinued his efforts to stop the loss of interest. On June 29, 1962, he 
filed motions for summary judgment and preliminary injunction, and 


on February 1, 1963, a motion for appointment of a receiver, to effect 
the deposits. All of the motions were opposed by appellees, and all 
were denied. In denying the motion for the receiver, however, Judge 


Jones, on March 5, 1963, ordered advancement of the case; i.e., that 
it be placed on the ready calendar and completion of all discovery be 
made on or before April 5, 1963. On May 8, 1963, without notice to 
or hearing of the parties, and for a reason unknown to appellant, the 
order was cancelled. 


B. Appeliant's Claim for All Trust Property and Restitution of 
Losses and Dividends Attributable to Such Property. 

Appellant also sued appellee Elisabeth C. Hardy for recovery of 
shares of stock which she had secretly purchased with money belonging 
to him (Count 3). The Court impressed a trust on the property in fa- 
vor of appellant, except for $10,000 claimed to have been contributed 
by Mrs. Hardy. The Court refused, however, to charge her with large 
losses incurred in her transactions in the shares, and to charge her 
with dividends which she had received. Appellant contends that the al- 
lowance of $10,000, and the exemption from losses and restitution of 
the dividends were contrary to principles of equity. 


The Court found that Mrs. Hardy purchased the shares from money 
furnished by appellant for household expenses. The evidence, consist- 
ing principally of cancelled checks endorsed by Mrs. Hardy, showed 
that during the period from July 14, 1947, to December 31, 1959, appel- 
lant furnished at least $75,808 for such expenses -- an annual and week- 
ly average of $6,568 and $126.40. (Pl. Exs 30-39, inclusive; Pl. Ex. 42; 
Tr. 94, 95) 


Complete accounting schedules of Mrs. Hardy's stock transactions, 
based on broker's records in evidence, and admissions of correctness 
under Rule 39, F. R. C. P., show continuous purchases and sales con- 


temporaneously with the appropriations of household money. (Pl. Exs. 
El, E2, E3). The schedules are printed at JA 13-22. 


The schedules show the purchase price of shares held in 1949 was 
$14,501; rose to $30,772 in 1960; and was $29,645 in October 1964. The 


Court erroneously found, however, that "The record shows that as of 
1964 the securities held by defendant wife in her own account aggre- 
gated $20,000 to $25,000. There is no proof that the defendant's ac- 
count was ever greater than its present value." (235 F. Supp. 211) 


$10,000 contribution. The Court found that the "contribution" of Mrs. 
Hardy was derived from ''$7,000 of her own money coming from Victory 
Bonds and the net figure of $3,000 coming to her through the estate of 
her mother"; i.e., "from her personal savings anda legacy from her 
mother.” (235 F. Supp. 211,212) The evidence also showed that in 1947 
in another suit by Mrs. Hardy against appellant in the District Court, 
she testified that she then had no stocks, bonds or securities; i.e.: 
Q. Do you have any stocks or bonds? A. I do not, Mr. 
Suydam. ; 
Q. Any securities? A. None at all. (Deposition in 
Civil Action No. 37557, pp. 194-195) 
On May 1, 1963, in a deposition in this case, she testified to the op- 
posite, that in 1947 she had about $7,000 in bonds, i.e.: 


Q. Did you own any of the stock you referred to here 
in 1947? A. I had my money in Government Bonds and 
I sold the bonds and bought stock subsequently. 

Q. Do you recall the amount that you converted? A. 
I had about $7,000 . . . . (Deposition, p. 8) 


In the 1947 deposition, Mrs. Hardy also testified that she had in- 
herited $3,000 from her father's estate, and that the estate was admin- 
istered in Maine. (Ibid. pp. 8, 29-30) The records of the Register of 
Wills of the court below, which were produced by appellant and judicial- 
ly noticed by the Court, show, however, that her father's estate was ad- 
ministered in the District of Columbia (Administration No. 63,537); that 
he died on May 2, 1944, at the age of 92; that he hada net estate of 
about $10,000; and that all of his property was left by will to his wife, 
who was then living; with no devise, bequest or payment whatever to 
Mrs. Hardy. Her testimony at the trial, which shifted the source of the 
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$3,000 to a legacy from her mother, is limited to a mere assertion, 
without any testimony or other evidence of the administration of an 
estate of her mother at any time in any court, from which she received 
such a legacy. 


The Court found that Mrs. Hardy mingled the $10,000 with the 
money appropriated by her from the household funds belonging to ap- 
pellant, and invested both in stocks. The schedules of the stock trans- 
actions, in evidence, name all of the 25 issuing corporations for shares 
bought and sold, the dates, the number of shares bought and sold 
(4,443), and the amounts paid and received. The schedules make no 
distinction between the $10,000 and the surplus household money as the 
purchase money for any shares, The numerous stockbrokers’ state- 
ments to Mrs. Hardy, on which the schedules are based and also in 
evidence, make no such distinction. The schedules show many pur- 
chases and sales by Mrs. Hardy, in most instances the sale of all or al 
most all of the portfolio, and coincidentally the purchase of a new port- 


folio of entirely different shares. 27 such transactions (16 of purchases 
and 11 of sales), occurred from 1949 to October 6, 1964. No such dis- 
tinction is made in any of the transactions. There was no evidence of 
the time when the $10,000 was used. Mrs. Hardy offered no evidence— 
not a scintilla — of any designation or distinction of shares bought 

with the $10,000. 


The court found that she had made no such distinction. While al- 
lowing the $10,000, the Court refused to allow appellee any dividends 
on that amount, saying, ''This (the allowance of $10,000) makes no al- 
lowance for dividends which may have been realized on her contribu- 
tion to the portfolio .... Defendant has failed to make a showing as 
to what were the earnings on her part of the securities acquired." (235 
F. Supp. 212) Meaning that, as she hadnot designated the stock acquired 
with the $10,000, she had not shown what the earnings on those shares 
were. 
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Losses. Assuming that appellee mixed appellant's money with 
$10,000 of her own, the schedules and stock brokers' statements in 
evidence show that this amount and $4,357.01 more, was lost by her 
in three transactions in 1954 and 1960. The Court refused, however, 
to charge her with the losses. 


In 1949 she bought shares of C. I. T. for $12,781.25, and soldthem 
in 1954 for $7,800.64, a loss of $4,980.61. In February and March1954 
she bought 500 shares of Plymouth Oil for $13,616.88 and sold them in 
September 1960 for $8,525.00, a loss of $5,091.88. In April 1960 she 
bought 424 shares of Plymouth Oil for $11,545.52, and sold them in 
September 1960 for $7,261.00, for a loss of $4,284.52. The total loss 
was $14,357.01.* This is shown in tabular form as follows: 


shares bought sold loss 


250 CIT 12,781.25 $7,800.64 $4,980.71 


200 Plymouth 5,457.00 3,400.00 2,057.00 
100" 2,728.00 1,725.00 1,003.00 


200 es 5,431.88 3,400.00 2,031.88 
424 os 11,545.52 7,261.00 4,284.52 


a i a 


37,943.65 23,586.64 14,357.01 


Against this loss there was no offsetting profit. On the remaining 
transactions, involving 1,950 shares of 13 different issues, and a total 
purchase price of $60,888.94, the profit was $20.57. 


The Court made no findings as to the losses, and included in the 
judgment no provision charging appellee with the losses and requiring 
restitution to appellant. A motion to amend the judgment by appellant 
to include such a provision, was denied. 


Dividends. The schedules and brokers’ statements in evidence, 
show dividends of $15,616.16. The Court made no specific findings as 
to the dividends, and made no award in the judgment of the amount 
thereof to appellant, except as such an award might be implied from 


‘ This figure is correct based on the evidence. The figure of $13,505.46 used in 
the Notice of Appeal should have been $14.357.01. 
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the provision impressing a trust in favor of appellant, as of October 30, 
1964, on the "account" of appellee with Ferris & Company. As the divi- 
dends were remitted monthly to appellee by the brokers, only a small 


part thereof, if any, remained in the "account" or possession of Ferris 
& Company on that date. A judgment applicable only to this small part, 
fell far short of equitable restitution to appellant. In order, therefore, 
to put beyond doubt that the trust applied to all of the dividends, from 
the beginning, appellant proposed in a motion for amendment of the 
judgment that he be granted judgment for $15,616.16, the amount of the 
dividends, and have execution therefor. The motion was denied. 


SUMMARY OF ARGUMENT 


1. Where property paid for by the husband is received by the wife 
as an interest in a tenancy by the entirety, it is held by her on consid- 
eration to the husband of the faithful observance of marriage vows and 
subsequent breach of such vows by wife's desertion caused a forfeiture 
of the wife's interest and created a constructive trust of the interest 
she held in favor of the husband which a court of equity will order to be 
conveyed to him. 


2. Where proceeds from sale of property purchased by husband 
are held by wife and her counsel under agreement to invest in insured 
interest bearing accounts and parties fail to perform under the con- 
tract, the husband is entitled to damages for loss of interest during 
period funds are uninvested and the husband is excluded from posses- 
sion thereof. 


3. Where a wife as a constructive trustee mingles misappropriated 
property belonging to her husband with property claimed to be her own 
and engages in a speculative enterprise with such property, she may 
not retain a part as her own property or retain a portion of the profits 
unless she clearly establishes that part of it is her own and clearly 
distinguishes it from the whole; and she may not charge any of the 
losses of the enterprise against the owner of the misappropriated 


property. 


L 


Where property paid for by the husband is received by the wife as 
an interest in a tenancy by the entirety, it is held by her on consider - 
ation to the husband of the faithful observance of marriage vows and 
subsequent breach of such vows by wife's desertion caused a forfeit- 
ure of the wife's interest and created a constructive trust of the in- 
terest she held in favor of the husband which a court of equity will 
order to be conveyed to him. 


The Kenwood property was purchased in 1942 for $27,500 and 
sold in 1961 for $75,000. The net amount received for the property 
was $55,540.43. (Transcript of testimony of appellant, p. 48). The ap- 
pellant claims sole ownership of the amount received for the property 
under equitable principles stated and applied in 


Moore v. Moore, 51 App. D.C. 304; 278 F. 1017. 

Osborne v. Osborne, 59 App. D.C. 288; 40 F.2d 800. 
Richardson v. Richardson, 72 App. D.C. 67; 112 F.2d 19, 21. 
Oxley v. Oxley, 81 App. D.C. 346; 159 F. 2d 10. 

Schultze v. Schultze, 112 App. D.C. 162; 300 F.2d 917. 


These equitable principles are (1) that property received by the 
wife and paid for by appellant, including an interest in a tenancy by the 
entirety, was received and held by her on the consideration to the ap- 
pellant of her faithful observance of the marriage vows, her promise to 
that effect being an implied and continuing covenant; (2) that subsequent 
breach of the vows caused a failure of the continuing consideration and 
worked a forefeiture of the interest of the wife; (3) that she thereby be- 
came a constructive trustee for her husband of the interest; and (4) a 


court of equity will require her to convey the interest to, or will itself 
vest the interest in, him. : 


The Appellant Furnished All of the Consideration 
for the Kenwood Real Estate 


The appellant testified that he alone paid the purchase price, and 
insurance, taxes, repairs and improvements. (Tr. 46.) Sixteen exhibits 
were received in evidence without objection, consisting of cancelled 
checks, receipts, and other vouchers, showing payments by the appel- 
lant of principal and interest on the purchase, and insurance, taxes, re- 
pairs, improvements and additions to the property. (Tr. 41-47.) The 
testimony and the exhibits showed payments by appellant totaling 
$51,540.42. 


None of these facts was disputed by the defendant. 


The Court made no findings relative to the fact that the appellant 
furnished the consideration for the property. 


Appellee Deserted Appellant 


The claim of the appellant to ownership of the money from the real 
estate was dismissed by an Order of October 30, 1964, solely on the 
ground that he had not been divorced from the appellee. The Trial 
Judge said: 

"The plaintiff and said defendant are still husband and 
wife, While the marital status continues, property held 
by the entireties may not be partitioned or awarded to 
one of the parties, except by consent.” 


On June 1, 1964, the appellee filed an action in the Circuit Court 
for Montgomery County, Maryland, for divorce from the appellee on 
the ground of desertion in June 1942, August 1946 and October 1961. 
The case was tried before Judge Ralph G. Shure on March 17 and 18, 
1965. A judgment for divorce a vinculo matrimonii for the plaintiff was 
rendered on April 20, 1965, and is now final. A copy of the judgment 
was filed in this cause May 26, 1965, in support of the appellant's mo- 
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tion for relief from the judgment herein and by order of this Court on 
June 30, 1965, became part of the supplemental record on appeal. The 
Maryland Court found "that the defendant Elisabeth C. Hardy abandoned 
and deserted the plaintiff, which abandonment and desertion has conti- 
nued uninterruptedly for more than eighteen months, is deliberate and 


final and the separation of the parties beyond any reasonable expecta- 


tion of reconciliation". 


At the close of the trial Judge Shure announced his decision. A 
copy of the decision is also filed in support of the present motion. 
Among other things, Judge Shure said: 


"the wife left the husband from their joint home and 
did not thereafter return. She did not let the husband 
know where she was going and she, without any conno- 
tation of infidelity, used on her own abode a false name 
and she did not have her name in the telephone book, 
nor is there any evidence to conclude that she, in any 
way, left a note for him or attempted to let him know 
where she was, irrespective of what the circumstances 
were. (p. 2) ! 


"She claims that there came a time when he no longer 
made any provision for her, but this testimony is not 
actually worthy of much belief, as far as this Court is 
concerned, because the evidence over the years is all 
to the contrary, and that he gave her a very liberal al- 
lowance for many years and continued to be very liberal 
to her until his financial conditions became such that 
he no longer could do so... . (p. 5) 


IL 


Where proceeds from sale of property purchased by husband are 
held by wife and her counsel under agreement to invest in insured in- 
terest bearing accounts and parties fail to perform under the contract, 
the husband is entitled to damages for loss of interest during period 
funds are uninvested and the husband is excluded from possession 
thereof. 


The agreement for deposit of the $55,540.43 in interest bearing 
accounts, was a contract based ona substantial consideration, moving 
from appellant to the appellees. 

In re Lueder's Estate, 164 F2d 128, CA 3 

Lawrence v. Mutur Co., 171 F2d 380 

Clay v. Chesapeake & Pol. Tel. Co., 87 U.S. App. 
D. C. 284; 184 F2d 995 

Byerly v. Duke Co., 217 F2d 803 


As of October 17, 1961, when the contract was made, the non- 
deposit at interest or other non-investment of the $55,540.43, would 
have entailed a substantial loss to the estate by the entirety. At that 
time appellant and appellee Elisabeth C. Hardy, his wife, were engaged 
in litigation relative to their respective interests in the estate, in which 
appellant claimed equitable ownership of the entire fund representing 
the estate, and in which his wife claimed an interest in all respects 
equal to that of appellant. 


Performance of the contract called for mutual action by the par- 
ties. Neither party, acting alone, could have effected any deposit or 


investment, at least before determination of the litigation. Opposition 


and refusal by appellant to performance would result in great money 
loss to appellee, if her claimed interest should later be affirmed in the 
litigation, and if she should outlive appellant and succeed to the entire 
interest. If, on the contrary, the entire interest were awarded to appel- 
lant in the litigation, no detriment would result to her from making the 
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deposits. The contract therefore provided a substantial benefit to ap- 
pellee Elisabeth C. Hardy, in insuring her against loss pending the 
litigation, and performance by her would involve no detriment to her in 
any contingency. The true interest of appellee Elisabeth C. Hardy was 
that the fund be on deposit in interest bearing accounts, pending that 
litigation; except on the theory that the claim of appellant to sole owner- 
ship was correct and should be so adjudicated. In that event, the heavy 
loss of interest would fall entirely on him, unless it could be recovered 
from appellees, as appellant seeks in this case. 


The contract also provided a substantial benefit to appellee Dolan. 
Appellant testified: "I had an agreement with Mr. Dolan in his own 
personal capacity. I made an agreement with Mr. Dolan because he 
was an attorney and I thought I could rely upon him to honor that agree- 
ment.’ (JA 31) For the purpose of the contract only, Dolan acquired 
exclusive personal possession and control of the estate by the entirety, 
and was thus enabled to prevent the making of the deposits, if neces- 
sary to accomplish an objective for himself and his client. Pursuant to 
the agreement, Dolan acquired possession and control of the check for 
$55,540.43 and of the six cashier's checks. His personal power was in- 
creased and strengthened by the fact that he was given carte blanche by 


appellee Elisabeth C. Hardy, as to performance or non-performance by 
her of the deposit contract. (JA 34-35.) 


The implied terms of the contract, including especially those to 
endorse the checks for deposit and to accept deposit receipts which 
were legally adequate, constituted good evidence of all of the deposits, 
and provided for maintaining the deposits intact without unilateral with- 
drawals pending the litigation, were binding on appellees. 


But a contract includes not only the promises stated 
in express terms, but, in addition, all such implied provi- 
sions as are indispensable to effectuate the intention of 
the parties and as arise from the language of the contract 
and the circumstances under which it is made, 3 Williston 
on Contracts, section 1293 .... 
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Sacramento Co. v. Salz, 273 U.S. 326, 329 
Commerce Co. v. United States, 338 F2d 81 


It is an implied term of every contract that the parties will not 
obstruct, hinder or delay performance by the other, but, on the con- 
trary, will in all ways facilitate performance of the acts to be done. 


Northeast Co-op v. Continental Casualty Co., 
221 F2d 329, CA 9, 1955 

"Moreover, the law is equally settled that he who 
secures possession of property or money, upon his 
agreement to make certain disposition or application 
of it, is obligated to perform accordingly or to re- 
turn the thing to him from whom possession was re- 
ceived. He cannot repudiate his contract, and, in 
advantage of his wrong, otherwise dispose of the thing 
to his own benefit.” 

In ve Gans & Klein, 14 F2da 116, 117. 

Smith v. Sanborn Bank, 146 lowa 640, 126 NW 779 


Appellant in good faith performed the contract so far as it was 
possible for him to do so, acting alone. He consented to possession 
and control of the check for $55,540.34 by Mr. Dolan, and the check was 
delivered to and accepted by Dolan. Appellant accepted the depositaries 
selected by Dolan. At this stage, however, appellees refused to go fur- 
ther in the procedure for the deposits, until appellant filed suit on De - 
cember 20, 1961, to require them to do so. Upon Dolan's immediate 
expression to appellant of his desire to make the deposits, aroused by 
the suit, appellant endorsed the check for $55,540.43 for conversion 
into cashier's checks. The conversion was made, and appellant con- 
sented to possession and control of the cashier's checks by Dolan, and 
they were delivered to and accepted by him for the purpose of deposit. 
Again, however, appellees refused to go further in performance of the 
contract. Ina letter of January 3, 1962, appellant strongly urged them 
to make the deposits, but the request was ignored. 
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Findings. 

The findings of the Trial Court are inadequate, conflicting and 
clearly erroneous. The Court found (1) that the parties: were unable to 
agree on deposit of the $55,540.43, or on the institutions to be deposi- 
taries, or on the method of deposit; (2) that the check for $55,540.43 
was delivered to appellee Dolan at the "suggestion" of appellant; (3) 
that this check was converted into six ''certified" (cashier's) checks 


for deposit in savings and loan associations; (4) that appellant said one 


of the depositaries selected by Mr. Dolan was "untrustworthy, and that 
he would never allow money of his to be placed there"’; (5) that appel- 
lant made "demands" that the pass books for the deposits should be in 
his exclusive possession; and (6) that appellant's "demands" for ex- 
clusive possession of the books were not a "sina qua non" to him for 
making the deposits. (235 F. Supp. 208) 


The finding that the parties were unable to agree, is in conflict 
with the findings that the check for $55,540.43 was delivered to Dolan 
and converted into cashier's checks for deposit; for delivery and con- 
version of the checks was part performance of the contract. The find- 
ing that appellant demanded exclusive possession of the pass books, if 
interpreted as a finding that appellant thereby and for that reason re- 
fused to perform the agreement for deposit, is in conflict with the find- 
ing that the "demands" were not a sine qua non to performance by him. 


The only evidence as to an "untrustworthy" depositary, was the 
testimony of appellant, as follows: 


A. Inever made an objection to that company. I 
suggested that the name of the company be eliminated 
and another company substituted. 

Q. All right. What name did you suggest be substi- 
tuted? 

A. I didn't suggest any. I never got that far. 

Q. And why did you object to that particular name? 

A. Because among its personnel there was a man 
whom I distrusted. (Tr. 125) 
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The only evidence as to possession of the pass books, was the tes-. 
timony of appellant, as follows: 


Q. Now, didn't you suggest that you retain posses- 
sion of the pass books? 

A. I made that suggestion at the Riggs bank. 

(JA 33) 

Q. And Mr. Dolan informed you that was not agree- 
able to your wife, did he not? 

A. He did. 

Q. So that you really didn't have an agreement as 
to how the money was to be — 

A. As to the mechanics of carrying out the agree- 
ment. I did not stand upon that proposal as — that I 
should have the deposit books. I immediately pro- 
posed an alternative. (JA 33) 


This evidence shows that appellant merely made a "suggestion" and 
not "demands" for possession of the pass books. The alternative then 


proposed by appellant (orally, and later in writing), was that duplicate 
deposit receipts be taken from each depositary, and one of each or the 
receipts be delivered to each of the parties, so that each would have 
possession of evidence of all of the deposits. (Tr. 73; Pl. Ex. 11). 


Even if there had been an absolute demand for possession of the 
pass books by appellant, such possession by him would not have oper- 
ated as a dispossession of appellee Elisabeth C. Hardy, for, as stated 
in Frey v. Wubbena, 185 N.E. 2d 850, 856, Sup. Ct. Ill., 1962 — 

Fach of the co-owners has an equal right to posses- 
sion of the evidence of title (pass books, note, certifi- 
cate, etc.), and since they cannot both have manual pos- 
session at the same time, possession by one is posses- 
sion of both. 


In the present case, the agreement against any unilateral withdraw- 
als from the deposits, would have made the possession of the pass 
books by anyone of little or no importance. 
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There was no evidence that appellees refused to perform the de- 


posit contract because of appellant's suggestion that a depositary be 
eliminated, or because of demands for possession of the deposit books. 
Moreover, there was no evidence of any reason at all, asserted or other - 
wise disclosed by appellees, for their refusal to perform the agree- 
ment, 


Even if there was no contract for deposit of the fund, appellees 
were liable for the loss of interest; for they used their possession and 
control of the checks for $55,540.43 to exclude appellant from any en- 
joyment of possession of the estate by the entirety, and wasted the es- 
tate by preventing the deposit of the fund at interest. 


Each of the tenants of an estate by the entirety "is entitled to the 
enjoyment and benefits of the whole and neither has a separate estate 
therein" .... "Consistently with this, the rights of each spouse are re- 
garded as equal to the other's." Fairclaw v. Forrest, 130 F2d 829; 72 
U.S. App. D. C. 197. 


One joint tenant has no right of exclusive possession or to exclude 
the other. 
Before the death of the husband . . the wife 
had the right to possession and use of the whole 
property, but, so, also, had her husband. Tyler v. 
United States, 281 U.S. 497 


Gwinnv.C.LR., 54 F2d 728 
Oslerloh's Estate v. Carpenter, 337 S. W. 2d 
942, 947, Sup. Ct. Mo. 1960 


Moore v. Gaines, 213 S. W. 2d 990, 995, Ct. App. 
Ky. 1948 

Williams v. Sykes, 154 So. 727, Sup. Ct., Miss., 
1934 

State v. Roby, 254 P. 210, 211-212, Sup. Ct. Idaho 
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One joint tenant is liable in damages for exclusion of the other. 
In Harlan v. Harlan, 168 P. 2d 985, Dist. Ct. App., Calif., the Court 
denied the argument that the only remedy of an excluded joint tenant 
is recovery of possession, and affirmed a money judgment for the ex- 
clusion. It said: 


Defendant concedes that one joint tenant has no 
right to exclude the other from the joint tenancy 
property. He argues that the owner excluded may 
not recover damages, but "He can only recover the 
property as co-tenant."' 


The loss of interest resulting from non-deposit of the $55,540.43 
fund, was actionable waste. In Howton v. Mathias, 73 So. 92, 93 (Sup. 
Ct., Alabama, 1916), the Court held that "The sale, destruction or other 
disposition of things held in common by one joint tenant, or tenant in 
common, so as to exclude the right of the other, is a conversion for 
which trover may be maintained by his co-owner." In South Penn Oil 
Co. v. Haught, 78 S. E. 759, 761, the Supreme Court of Appeals of West 
Virginia, held that ''The extraction by one joint tenant, of oil and gas 
without the consent of his co-tenant, constitutes waste; it is a trespass, 
for which he is liable to account to his co-tenant." 


The court should have appointed a receiver to protect the property 
from loss. Masterman v. Maslerman, 129 Md 167, Brell v. Brell, 156 
Md. 115, 122 Atl. 635. 


The trial court's order by fiat of June 7, 1965, denying appellant's 
motion for relief from judgment pending determination of Appeal and 
Cross-Appea! was erroneously based upon the fact that an appeal was 
pending and ignored the requirements for granting a hearing under Rule 
60(b)(5), F.R.C.P. when it was no longer equitable for the dismissal of 
Count 4 of the complaint to have prospective application. 


It being clear from the record as supplemented that upon the entry 


of the divorce decree finding appellee wife to be guilty of desertion the 
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estate previously held by the entireties became the property of Appel- 
lant as sole and absolute owner, he was entitled to establish such own- 
ership as a matter of law. The trial court having erroneously refused 
to act under the rule established by this Court in Smith v. Pollin, 90 
App. D.C. 168, 194 F.2d 349, equity requires that a mandate issue to 
direct that a hearing be held and judgment entered for appellant under 
Count 4 of the complaint. 


i. 


Where a wife as a constructive trustee mingles misappropriated 
property belonging to her husband with property claimed to be her own 
and engages in a speculative enterprise with such property, she may 
not retain a part as her own property or retain a portion of the profits 
unless she clearly establishes that part of it is her own and clearly 
distinguishes it from the whole; and she may not charge any of the 
losses of the enterprise against the owner of the misappropriated 
property. 


In MacBryde v. Burnett, 132 F2d 898, 900, C. A. 4, 1942, the Court 
said: 


On the branch of the case relative to profits on 
purchases of insurance stock, there is no question as 
to the law upon which appellants rely. It is well set- 
tled that, if trust funds are mingled with personnel 
funds of a trustee, the whole is impressed with a trust 
until separation of the trust property can be made, 
and that the trust is entitled to a proportionate part 
of the profits realized by the trustee in dealing with 
the fund in which the trust funds are mingled. And 
it is not necessary in asserting the rights of the cestui 
que trust that the trust funds be specifically traced. 

It is sufficient that they have been used by the trustee 
to augment a fund upon which profits have been real- 
ized .... The rule in Maryland, which is binding on 
us here, is well stated in the light of the controlling 
authorities in the case last cited, as follows: "In the 
case of (National Bank v. Insurance Co., 104 U.S. 54), 
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the Supreme Court, approving and following the decision 
of the English courts of appeal in the matter of Hal- 
lett’s estate, held that as long as trust property can 
be traced and followed, the property into which it has 
been converted remains subject to the trust; and, if 

a trustee or fiduciary mixes trust funds with his own, 
the whole will be treated as trust property, except so 
far as he may be able to distinguish what is his from 
that which belongs to the trust; that this doctrine ap- 
plies in every case of a trust relation, as well to mon- 
ey deposited in bank, and to the debt thereby created, 
as to every other description of property. 


In Oliver v. Piatt, 3 How. 333, 340, the Supreme Court said: 


The reason is, that this would enable the trustee to 
avail himself of his own wrong; and if he had made a 
profitable investment of the trust fund, to appropriate 
the profit to his own benefit, and by a repurchase of 
the trust funds to charge the loss or deterioration in 


value, if any such there had been, in the meantime, to 
the account of the cestui que trust — whereas the rule 
in equity is, that all the gain made by the trustee, by 
a wrongful appropriation of the trust fund, shall go to 
the cestui que trust, and all the losses shall be borne 
by the trustee himself. 


In Straus v. Fidelity Co., 63 F2d 174, 177, C.A. 4, the Court said: 


We think that the facts of the case permit the ap- 
plication of the salutary rule that if a trustee com- 
mingles trust funds with his own, and the mingling 
is followed by loss, accidental or otherwise, he must 
make it up. 


Grodsky v. Sipe, 63 F. Supp. 656, 661. 
3 Pomeroy's Equity, 4th Ed., sections 1076, 1079 
In Ellerbe v. Studebaker, 21 F2d 993, 996-997, the Court said: 


The old rule with regard to tracing of trust funds 


wrongfully misapplied, or the proceeds of property 
wrongfully converted, was that the right ceases when 
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the property was turned into money and mixed or con- 
founded in the general mass of property of the same 
description. 2 Story, Eq. Jur. 1258, 1259; Phila. Nat. 
Bank v. Dowd, 38 F. 172. The modern rule of equity, 
however, is that where the fraudulent depositary so 
mingled goods which he had obtained by fraud with 
the mass of like goods of his own, the whole may be 
seized, or considered as held in trust until equitable 
separation of the property of the defrauded party is 
made." 


In Vorlander v. Keyes, 1 F2da 67, 69, C.A. 8, the Court said: 


In equity, not only the property which the trustee 
acquires with the misappropriated funds, but all its 
fruits, in every form, its increase, its income, other 
property acquired by the trustee by the exchange or 
use of it in any way, become, at the option of the cestui 
que trust, his property, unless it has passed into the 
hands of a bona fide purchaser for value without notice 
of the misappropriation. 


In no event is a trustee ex maleficio entitled in 
equity to any benefit to himself from the use of the 
trust funds. Public policy forbids that one who has 
corruptly thrust himself into a position of a trustee 
shall profit by his fraud. 


In Carey v. Safe Deposit Co., 178 A. 242, the Court of Appeals of 
Maryland said: 


Query No. 3 is directed to the matter of profit tak- 
ing by a trustee in the administration of the trust. In 
Perry on Trust and Trustees, vol. 1, sec. 429, it is 
said: "Trustees cannot make a profit from the trust 
funds committed to them, by using the money in any 
kind of trade or speculation, nor in their own business; 
nor can they put the funds into the trust or business of 
another, under a Stipulation that they shall receive a 
bonus or other profit or advantage. In all such cases, 
the trustees must account for every dollar received 
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from the use of the trust money and they will be ab- 
solutely responsible for it if it is lost in any such trans- 
actions.” 


If it does not appear to what extent property acquired 
by the wrongdoer was the product of the claimant's prop- 
erty and to what extent it was the product of the wrong- 
doer's property, it is impossible to show what the shares 
in the property should be. But if the wrongdoer is him- 
self to blame for the claimant's inability to prove what 
his share should be, there is authority to the effect that 
he is entitled to the whole of the property. 


Scott on Trusts, sec. 516, p. 3292. 

The burden of proof was on appellee to identify what stock was 
her's and to distinguish it from the remainder. In Grodsky v. Sipe, 
30 F. Supp. 656, 661, the Court said: 

If the trust funds have been commingled with his 


own, the burden rests upon him (the trustee) to show 
conclusively what portion is his and, if he cannot iden- 
tify his own, even though it be the whole mass, the mixed 
fund will be awarded to protect the beneficiary. 


The finding that appellee contributed $10,000 to the purchase of the 
shares, is clearly erroneous, because based on evidence of no proba- 
tive value whatever. Appellee'’s testimony in 1963 that in 1947 she had 
$3,000 from her father's estate and $7,000 in bonds; and her testimony 
in 1947 that in 1947 she had no stocks, bonds or securities, is not a 
sufficient basis for finding that she had this $10,000 at any time. If she 
actually had the $10,000 in 1947, itis impossible to believe that she 
was ignorant of that important and material fact when in 1947 she testi- 
fied otherwise. If her 1964 testimony at the trial is true, logic permits 
no other conclusion than that her previous testimony was knowingly 
false; and, conversely, if her former testimony was true, that the pres- 
ent is false. Appellee is not a layman who might be mistaken about a 


27 


money bequest or inheritance, but an attorney possessing the elemen- 
tary knowledge that no one inherits or received $3,000 from a parent's 
estate without formal administration in some court. 


The commingling rule is one for the benefit of the trustee. But it is 
not one which authorizes or requires any sacrifice of the interest of the 
cestui que trust, as has occurred here. Nor does the rule entitle the 
trustee to its benefit merely because he has mingled and used his own 
and another's property. He must go further and conclusively distin- 
guish his own from the property with which he has mixed it. In this 
case, appellee has shown, at best, only the fact of mingling; and the 
Court found that she failed to identify what stock was acquired with her 
own money. 


Ownership by appellee of $7,000 in bonds, the receipt of a $3,000 
legacy, the use of the $10,000 for the acquisition of stock, and the 
identification of the shares acquired, if true, were facts susceptible of 
complete and definite documentary evidence. If true, these matters 
would have been the subject of probate, tax, bank, and stock brokers' 
records, all of which would have been inthe possession of or available 
to appellee. 


The failure to produce the evidence which was within her know- 


ledge and power to produce, and which she would have produced if it had 
been favorable, requires the inference that such evidence would have 
contradicted her testimony. 

Interstate Circuit v. United States, 306 U.S. 208 

Mammoth Oil Co. v. United States, 275 U.S. 13. 

Washington Gas Co. v. Biancaniello, 87 U.S. App. 


D. C. 164, 183 F2d 982 
Tendler v. Jaffe, 92 U.S. App. D. C. 2, 203 F2d 14 


Nevertheless, the Court arbitrarily granted appellee a charge of 
$10,000 on the trust property. It aggravated this error by exempting 
appellee from losses in the amount of $14,357 and from restitution of 
dividends in the amount of $15,516. 


CONCLUSION 


For the foregoing reasons, appellant submits that the judgment of 
the District Court should be reversed in part and the case remanded 
to that court with instructions to: 


1. Modify the judgment to the extent that it awards $10,000.00 to 
appellee wife; 


2. Award'the appellant all of the proceeds from the sale of real 
estate and a money judgment against appellee wife and her counsel 
(appellee) for interest equal to 6% per annum on $55,540.43 from Octo- 
ber 27, 1961, to the date of the judgment on remand. 


3. Award the appellant a money judgment against the appellee wife 
for $15,616.16 dividends received on trusteed property and for 
$14,357.01 for losses sustained in transactions involving trusteed 
property. 

4. Award the appellant interest on the awards in 3 above and costs. 


Respectfully submitted, 


SMITH W. BROOKHART 
Attorney for Appellant 
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Answer of defts #1 and #2; appearance of Lawrence E. Carr, Jr. 


Calendared 


Apr. 18 
Apr. 28 


May 28 
June 29 


June 30 
July 6 


July 9 

July 13 
July 13 
July 26 


July 31 
Aug. 3 
Aug. 3 
Aug. 4 
Sept. 11 


Oct. 1 
Oct. 1 
Oct. 9 


1963 
Feb, 1 


Feb. 8 
Feb. 19 
March 5 


March 14 


(22) 


Motion of pltf for leave to file supplemental & amended complaint; 
P&A; Exhibit 


Opposition of defts to pltfs motion for leave to file supplemental 
& amended complaint 


Affidavit of pltf 


Motion of pltf for summary judgment; motion of pltf for prelim- 
inary injunction 


Statement of material facts of plaintiff 


Order granting motion for leave to file a supplemental and amend- 
ed complaint, without prejudice to defendants filing motion forum 
non conveniens. Hart, J. 


Supplemental and amended complaint. 
Opposition of defendants to motion for preliminary injunction. 
Opposition of defendants to motion for summary judgment. 


Motion of defendant to dismiss amended and supplemental com- 
plaint; points and authorities 


Appearance of Smith W. Brookhart as attorney for plaintiff 

Order denying motion for preliminary injunction, Tamm, J. 

Order denying motion of plaintiff for summary judgment, Tamm, J. 
Opposition of plaintiff to motion to dismiss; affidavit. 


Order denying motion to dismiss amended and supplemental com- 
plaint, Jones, J. 


Answer of deft. #1 to supplemental & amended complaint 
Answer of deft #2 to supplemental & amended complaint 


Called. Ass't Pretrial Examiner 


Motion of pltf for appointment of receiver to conserve & stop loss 
to estate 


Opposition of defts. to motion for appointment of receiver. 
Reply of Pltff to opposition to appointment of receiver; affidavit. 


Order denying motion for appointment of receiver; placing cause 
on ready calendar; directing all pre-trial discovery be completed 
on or before 4-5-63 & advancing for pretrial and trial as of 4-5-63. 
Jones, J. 


Interrogatories of deft #1 


March 14 
March 23 
March 29 
March 29 
April 20 


May 8 
July 11 
Aug. 7 
Aug. 12 


Aug. 21 
Aug. 22 
Sept. 17 
Oct. 8 

Nov. 19 
Nov. 20 
Nov. 30 
Dec. 13 
Dec. 13 


(itt) 


Interrogatories to Michael F, X. Dolan 

Motion of deft #1 to strike interrogatories of pltff 

Opposition of pltff to motion to strike interrogatories; affidavit. 
Answer of deft #2 to interrogatories 


Notice of pltff to take the deposition of Elizabeth C. Hardy and to 
produce 


Order removing case from Ready Calendar, Jones, J. 
Deposition of Elisabeth Hardy 
Depositions (2) of Mrs. Corinne C. Travis, 7-29-63 


Motion of pltff for hearing and for judgment for failure to answer 
interrogatories 


Opposition of deft. #1 to motion for judgment 

Answers of deft #1 to interrogatories 

Withdrawal of pltffs motion for hearing and judgment, per counsel. 
First notice under Rule 13 

Cause dismissed, as of 11-8-63 (By Clerk) 


Motion of pltf to vacate dismissal under Rule 13. 


Opposition of defts to motion to reinstate 
Appearance of Irving G. McCann as attorney for pltf. 


Recommendation of pretrial examiner granting motion to vacate 
dismissal, staying Rule 13 until February 3, 1964, placing cause on 
Ready Calendar as of February 3, 1964, and all discovery be com- 
pleted on or before said date. 


Notice by deft. #1 to take deposition ot pltf 


Motion of pltf to produce and to perform stipulations 
Request of pltf for admission 

Deposition of pltf by deft. 

Opposition of deft #1 to motion to produce 


Order granting motion of pltf to order deft Elisabeth C. Hardy to 
authorize Commissioner of Internal Revenue to furnish copies of 
Federal Income tax returns, Keech, J. 


Pretrial Proceedings, Asst Pretrial Examiner 


Request of pltff for Admissions 


May 9 
May 11 
May 14 
June 3 
October 19 


Oct. 19, 20, 
21 


October 30 


Nov. 


Nov. 


Nov. ¢ 
Nov. 


Dec. 23 
Dec. 30 
1965 
Jan. 7 
Jan. 13 
Feb. 1 


Feb. 6 


Feb. 27 


March 5 
March 12 


March 19 
April 9 
April 9 


(iv) 


Objection of defts to pltff's request for admissions 


Response of deft #1 to request for admissions 
List of witnesses by defts. 
Order sustaining objection to request for admissions, Curran, J. 


Appearance Thomas M. O'Malley attorney for defendant Michael 
Dolan. 


Hearing; Keech, J.; concluded and taken under advisement. 


Memorandum and order dismissing counts 1, 2 and 4 against 
defendants and finding for plaintiff as to Count #3. (see judgment 
for details) N) Keech, J. 


Motion of plaintiff to alter or amend judgment, exhibits and Ps&As. 
Motion of defendant for judgment N.O.V. or in the alternative for a 
new trial, Ps and As 


Points and authorities of plaintiff in opposition to motion for judg- 
ment or a new trial. 


Opposition of deft to motion to alter or amend judgment. 


Motion to alter or amend judgment and motion for judgment not- 
withstanding trial argued and taken under advisement. Keech, J. 


Order denying motion of defendant for new trial and motion of 
pltf to alter or amend judgment. Keech, J. 


Notice of appeal by pltf from order 10-30-64. 
Notice of appeal by deft from judgment 11/30/64 


Cost bond on appeal by defendant in sum of $250 
Exhibits of plaintiff 


Order extending time for plaintiff to file record on appeal! to & 
including March 20, 1965, Matthews, J. 


Order extending time for deft to file record on appeal to & includ- 
ing March 20, 1965, Tamm, J. 


Motion of plaintiff for order of compliance with judgment. 


Opposition of defendant #1 to motion for order of compliance with 
judgment. 


Affidavit of Russell Hardy, Sr. in reply to opposition to motion for 
order of compliance. 


Record on Appeal delivered to United States Court of Appeals. 
Motion of plaintiff for relief from judgment, exhibit, Ps & As. 
Motion of defendant #1 for relief from judgment, affidavit, Ps& As. 


April 27 
May 27 
June 7 
June 7 


June 11 
June 11 
June 28 


June 28 


July 8 


July 9 


(v) 


Motion of plaintiff for order of compliance with judgment denied. 
(fiat) Keech, J. 


Certified copy of decree entered 4/20/65 in support of motion of 
pltff for relief. 


Motion of plaintiff for relief from judgment denied pending determ- 
ination of appeal and cross appeal (fiat) Keech, J. 


Motion of defendant for relief from judgment denied pending de- 
termination of appeal and cross appeal. (Fiat) Keech, J. 


Motion of pltf to vacate order of June 7, 1965, P&A,. 
Motion of pltf to vacate order of April 27, 1965, P&A. 


Motion of plaintiff to vacate order of June 7, 1965, denying plain- 
tiff's motion for relief from judgment pending determination of 
appeal and cross-appeal Denied. This case is pending in USCA 
on appeal and cross appeal which embrace a number of questions. 
This Court does not deem it appropriate to act on this motion at 
this time. In addition the res is in the State of Maryland as an 
incident to litigation there. (fiat) Keech, J. 


Motion of plaintiff to vacate order of April 27, 1965, denying 
plaintiff's motion for order of compliance with judgment Denied. 
Matter pending USCA on appeal and cross-appeal. (fiat) Keech, J. 


Motion of pltf under Rule 70 FRCP for writ of execution or assist- 
ance for obedience to judgment, P&A, exhibits. 


Motion of Plaintiff under Rule 70 FRCP for Writ of Execution or 
assistance for obedience to Judgment was denied for the reason 
that matter is pending on appeal and cross-appeal. (fiat) Keech, 
J. 


[Filed July 9, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Russell Hardy, sr., 
plaintiff, 
v. Civil Action No. 4075-61 
Elisabeth C. Hardy et al. 
defendants. 


SUPPLEMENTAL AND AMENDED COMPLAINT. 


1. The defendant Elisabeth C. Hardy is the wife of the plaintiff. 

9. The defendant Michael F. X. Dolan is engaged in business in the 
District of Columbia as an attorney at law. 

3. The plaintiff and Elisabeth C. Hardy are the owners of fifty-five 
thousand, five hundred and forty dollars and forty-three cents 
($55,540.43), which was originally represented by a check drawn by 
Conroy & Williams on the Riggs National Bank, in the District of 
Columbia, to the order of Russell Hardy, sr., and Elisabeth C. Hardy, 
as tenants by the entireties. 

4, Said money is the proceeds of a sale on or about October 17, 
1961, by the plaintiff and Elisabeth C. Hardy of real estate held by them 
as tenants by the entireties. 

5. On or about October 26, 1961, with the consent and agreement 
of the plaintiff and Elisabeth C. Hardy, the check drawn by Conroy & 
Williams was placed in the keeping and custody of, and received by, 
the defendant Dolan solely and expressly for the purpose of immediate 
endorsement by Elisabeth C. Hardy and the plaintiff, and immediate 
collection and deposit of the money in insured interest bearing accounts 
to the credit of the plaintiff and Elisabeth C. Hardy as tenants by the 
entireties, in savings banks or institutions. 


6. The defendants failed and refused to take any action for the col- 
lection and deposit of the money as aforesaid, until after the filing of 
this suit on December 20, 1961. 

7. Immediately after the filing of this suit, and solely because of 
the filing of this suit, the defendants represented to the plaintiff that 
they would promptly join with him in making deposit of the money pur- 
suant to the agreement. 

8. The plaintiff in reliance upon said representations, thereupon 
joined with the defendants in causing the Riggs National Bank on Decenr 
ber 27, 1961, to convert the Conroy & Williams check into six Riggs 
National Bank cashier's checks payable to Russell Hardy and Elisabeth 
C. Hardy as tenants by the entireties, five for $9,256.73 each and one 
for $9,256.78. 

9. The plaintiff, in reliance upon representations of the defendants, 
agreed with them that the deposits would be made on December 28, 1961, 
and that said checks should be held by the defendant Dolan until that 
time for that purpose. 

10. Nevertheless, at all times thereafter the defendants have re- 
fused to take any action for the deposit of said checks, and will conti- 
nue so to refuse and prevent the deposits unless and until this Court 
shall grant the relief hereinafter prayed. 

11. Said refusal of the defendants has caused the loss of a substan- 
tial amount of interest and income on the money now held by the Riggs 
National Bank, and will cause a continuing loss of substantial amounts 
of interest, and income, at the rate of not less than three thousand dol- 
lars a year. 

12. The purpose and effect of the refusal of the defendants is (1) to 
exclude the plaintiff from any possession of his property and interest 
in said estate by the entireties; (2) to leave the corpus of said estate in 


the sole possession and enjoyment of the Riggs National Bank, together 


with all of the substantial financial benefits, profits and increase inci- 
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dent to said money; and (3) to damage the plaintiff in a very large 


amount of money by depriving him of the benefits, profits and increase 


of said estate. 

13. Unless this Court shall grant the relief hereinafter prayed for, 
the plaintiff will continue to be so excluded and damaged until said es- 
tate by the entireties shall be terminated, which, based on the life ex- 
pectancies of the plaintiff and Elisabeth C. Hardy, will not occur until 
approximately seventeen years shall have elapsed. 

WHEREFORE the plaintiff prays that this Court enter a judgment-- 

1. Requiring the defendant Dolan forthwith to deposit said checks 
with the Clerk of this Court, pending the entry of a final judgment here- 
in; 

2. Requiring the defendants forthwith to take such action as shall 
be necessary and appropriate to collect and deposit the money repre- 
sented by said checks in insured interest bearing accounts to the credit 
of the plaintiff and Elisabeth C. Hardy as tenants by the entireties; 

3. In the alternative, appointing a receiver to whom the defendants 
shall deliver said checks, to collect said money from the Riggs Nation- 
al Bank, and to make deposits thereof in insured interest bearing ac- 
counts to the credit of the plaintiff and Elisabeth C. Hardy, as tenants 
by the entireties; 

4, Requiring the defendants to make payment to said receiver of 
an amount equal to interest on said money at 6 percent per annum to the 
date of the deposits aforesaid, said amount to be deposited with the 
principal to the credit of the plaintiff and Elisabeth C. Hardy, as tenants 
by the entireties; 

5. Providing for the payment by the defendants of the costs of this 
suit and providing for such further relief as may be necessary and ap- 
propriate. 
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Second claim. 
Conversion. 

1. The plaintiff restates as the allegations of this claim, all of the 
allegations of the first claim. 

2. The defendants have unlawfully deprived the plaintiff of his 
property in said sum of $55,540.43, have converted said property to 
their own possession, use and benefit, and will continue indefinitely 
or permanently to so deprive him. 

WHEREFORE the plaintiff prays that he have judgment against 
the defendants for damages in the amount of $55,540.43, and for such 
additional amount as shall be equal to the reasonable investment value 
thereof. 


Third claim. 
Constructive Trust. 

1. Onor about August 1, 1942, the plaintiff purchased and fur- 
nished a home for himself and the defendant Elisabeth C. Hardy at 
Kenwood, Montgomery County, Maryland, and the plaintiff and Elisabeth 
C. Hardy thereafter occupied and used said property as a home. 

2. The plaintiff has maintained and supported the defendant, and 
has fully provided her with all of the necessaries and many of the 
luxuries of life, from the beginning of their marriage. 

3. For many years the plaintiff has entrusted to the defendant sub- 
stantial sums of money derived solely from his own earnings, to be 
used by her for ‘the sole purpose of purchasing food and providing serv- 
ices for the plaintiff and the defendant, in and incident to the mainte- 
nance of their home as aforesaid. Said sums were substantially in ex- 


cess of the amount necessary for the purposes for which they were en- 
trusted to the defendant. 

4. The defendant has continuously appropriated, exclusively for 
her own use and benefit, and without the knowledge or consent of the 


plaintiff, all of said money in excess of that used for the purposes for 
which it was entrusted toher. The exact amount of the total of such 
excess is unknown to the plaintiff. 
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5. The defendant has used all or the larger part of said excess 
for the purchase and acquisition of shares of stock in corporations, 
securities and other property, solely in her own name, for her own ex- 
clusive benefit and ostensibly as the true and lawful owner thereof. 
The exact description, identity and amount of said stock, securities 
and other property is unknown to the plaintiff. 

6. The defendant has received substantial money and other profits 
from said stock, securities and property in the form of dividends, in- 
terest and otherwise, the exact amount of which is unknown to the plain- 
tiff. 

7. Said stock, securities, money, profits and other property have 
been and now are, in the possession of the defendant, or in the posses- 
sion and custody of other persons as her agents. 

8. The value of said stock, securities, property, money and 
profits is approximately fifth thousand dollars. 

WHEREFORE the plaintiff prays: 

1. That this Court enter its decree declaring the defendant to be a 
trustee of the title and interest in the aforesaid shares of stock, secur- 
ities, property, money and profits; declaring that the plaintiff is the 
true and equitable owner thereof; and requiring the defendant to trans- 
fer and convey to plaintiff by appropriate instruments said stock, se- 
curities, property, money and profits. 

2. That the defendant be required to account for the use of said 
sums of money entrusted to her by the plaintiff, and for the stock, se- 
curities, property, money and profits which she has derived therefrom. 

3. That the plaintiff have such other relief as may be appropriate. 

Fourth claim. 
Constructive trust. 

1. The plaintiff restates as the allegations of this claim, all of the 
allegations of the third claim. 

2. The plaintiff took title to the said real estate at Kenwood, Mary- 


land, as aforesaid, in the joint names of himself and the defendant Elisa- 
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beth C. Hardy upon the sole consideration and upon the implied condi- 
tion that the defendant would always be faithful, honest and loyal to her 
marriage vows to the plaintiff. 

3. Onor about June 17, 1942, the defendant abandoned and deserted 
the plaintiff at Washington, D. C. 

4. At the time of said abandonment and desertion, and taking ad- 
vantage of a necessary absence of the plaintiff from his home for two 
days in another city, the defendant took and removed from the home of 
the plaintiff all of his household furniture and effects, of great value, 
and concealed and secreted said property in a place unknown to the 
plaintiff, with the intent of depriving him of his ownership therein. 

5. On or about August 10, 1942, the plaintiff forgave and condoned 
said abandonment and desertion, and became reconciled to and resumed 
cohabitation with the defendant; on the condition, however, that she re- 
turn his household furniture and effects to him, and not again abandon 
and desert him, and thenceforth to be faithful and loyal to her marriage 
vows and obligations to him. 

6. On or about August 11, 1946, the defendant again abandoned and 
deserted the plaintiff, and thereby breached the condition upon which 
the plaintiff had forgiven and condoned her former abandonment and 
desertion. 

7, Onor about August 11, 1946, the defendant became drunk from 
the excessive use of alcoholic beverages, and, when in that condition 
and in a manner unknown to the plaintiff, sustained an injury. 

8. Onor about August 12, 1946, the defendant and the then prose- 
cuting attorney for Montgomery County, Maryland, conspired to falsely 
accuse the plaintiff of causing the injury to the defendant, and to threat- 
en him with a trial, conviction and imprisonment or fine on such accusa- 
tion, unless he should (1) refrain from contesting an unfounded action 


for divorce to be brought against the plaintiff by the defendant, (2) pay 
to her fifty thousand dollars, (3) surrender and release to the defendant 
his right, title and interest in the real estate used as his home at Ken- 
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wood, and (4) surrender to the defendant all of his household furniture 
and equipment and other property of great value contained in his home. 

9. The defendant made said threat and demand to the plaintiff; the 
plaintiff refused to comply in any respect therewith; said false accusa- 
tion was made by the defendant; and the plaintiff was tried and acquitted 
thereof. 

10. Onor about May 13, 1947, the plaintiff again forgave and con- 
doned said second abandonment and desertion; on the condition, how- 
ever, that the defendant not again abandon and desert him, and thence- 
forth would be faithful and loyal to her marriage vows and obligations 
to the plaintiff. ; 

11. Nevertheless, on or about January 1957, the defendant again 


abandoned and deserted the plaintiff, and said abandonment and deser- 


tion has continued uninterruptedly. 

12. For many years the defendant has held and frequently ex- 
pressed a strong hatred of the plaintiff, in the baseless belief that by 
her marriage to, living with, and the lack of wealth of the plaintiff, she 
was prevented from achieving a great and lucrative professional career 
as an attorney at law, was prevented from becoming the holder of im- 
portant public offices, and was prevented from becoming a prominent, 
opulent and influential social personage. 

13. For many years the defendant has frequently become drunk and 
mentally and physically disabled from the excessive use of alcoholic 
beverages. 

14. For many years and without any provocation, the defendant has 
been quarrelsome, ill-tempered and acrimonious toward the plaintiff, 
to the serious destruction of his tranquillity and peace of mind, to the 
injury of his health, and to the impairment of his ability to conduct his 
business and profession as an attorney at law, and to earn a livelihood 
for himself and the defendant. 

15. For many years the defendant has criticized and disparaged 
the plaintiff in his professional and business ability as an attorney at 
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law. She has stated that the plaintiff is a "psychopathic case" anda 
"homosexual". She has willingly, amicably and frequently associated 
and consorted with persons who are critical of and unfriendly and hos- 
tile to the plaintiff. 

16. For many years the defendant has performed household duties 
for herself and the plaintiff only grudgingly and with an ill-will, in the 
baseless belief that by such services she became a menial and de- 
graded. 

17. The plaintiff has failed and refused to render any financial as- 
sistance to the plaintiff at any time, and when he has been seriously 
financially embarrassed, unable to promptly pay his debts, unable to 
pay taxes, unable to make mortgage and interest payments on his home, 
unable to buy proper clothing for himself, and unable to prevent the 
seizure for nonpayment of taxes of his automobile which was necessary 
in his business and profession; although at all of such times the defend- 
ant was in possession of securities and money of great value, which, as 
aforesaid, she had secretly and fraudulently taken from the plaintiff. 

18. By reason of the fact that the defendant has abandoned and de- 
serted the plaintiff and has appropriated his money to her own use and 
benefit, as aforesaid, she has defrauded, deceived and impoverished the 
plaintiff, and has not been a faithful, honest and loyal wife to him, and 
the consideration for her interest in said real estate has totally failed. 

WHEREFORE the plaintiff prays: 

1. That this Court enter its decree declaring the defendant a trus- 
tee of the title and interest which she now holds in said real estate, and 
that she be ordered to convey to the plaintiff by appropriate deed all of 
her right, title and interest therein. 

2. That the plaintiff have such other relief as may be appropriate.’ 


Russell Hardy sr. 
Attorney for plaintiff. 


[Filed February 1, 1963] 


MOTION FOR APPOINTMENT OF RECEIVER 
PENDENTE LITE TO CONSERVE AND STOP LOSS TO ESTATE 


The plaintiff moves the Court for the appointment of a receiver to 
collect, conserve, deposit or otherwise invest a fund of $55,540.43, the 
equitable ownership of which is the subject of the first, second and 
fourth claims of this action. 

The fund is now in the possession of the Riggs National Bank, Wash- 
ington, D. C.; is represented by outstanding cashiers' checks of that 
bank; and has been in the possession of the bank since October 17, 1961, 
on a non-interest and non-investment basis. 

The fund is the proceeds of the sale in October, 1961, of real es- 
tate held by the plaintiff and the defendant, Elisabeth C. Hardy, as ten- 
ants by the entireties, and the cashiers’ checks are payable to them as 
tenants by the entireties. 

The checks were delivered to the temporary custody of the Defend- 
ant Dolan for deposit in insured interest bearing accounts with savings 
institutions. Since October, 1961, the defendants have, without any just 
cause, refused the requests of the plaintiff to make such deposit or other: 
wise to prevent loss to the estate. 

AS a result of the refusal the estate has sustained a loss of interest 
in the amount of $4,215, and will sustain a continuing substantial loss 
until such deposit or other investment shall be made. 

The defendants derive no benefit whatever from keeping the fund in 
a non-productive and wasting condition in the bank, No right or interest 
of the defendants has been or will be served by the accrued and continued 
loss. Any and all rights and interests of all of the parties will be served 
and protected by the appointment of a receiver for the purpose Stated. 

Plaintiff moves for the appointment of a receiver pendente lite for 
the purpose stated until the further order of this Court. 


/s/ Smith W. Brookhart 
Attorney for plaintiff 
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Russell Hardy, Sr., being sworn, states that he has read the fore- 
going motion, and that the facts therein stated are true. 


/s/ Russell Hardy, Sr. 
Subscribed and sworn to before me January 30, 1963. 


/s/ Lorna E. Anstice 
Notary Public 
(SEAL) 


[Filed February 19, 1963. 
AFFIDAVIT 
Russell Hardy, Sr., being sworn, states as follows: 


The statements in the defendants' points and authorities to the ef- 
fect that they are desirous of depositing the $55,540.43 in interest- 


bearing savings accounts, but have been prevented from doing so by my 


refusal to join with them, are not correct. 

The opposition of the defendants to my present effort to effect such 
deposits through the instrumentality of a receiver is typical of their 
previous action in this regard and clearly shows their purpose to pre- 
vent any deposit and to continue the loss of income. 

In October 1961, the defendant Dolan, for himself and as attorney 
for Mrs. Hardy, orally agreed with me that the money should be de- 
posited in interest-bearing accounts, and for that purpose he and his 
client would take such joint action with me as should be necessary. All 
of my efforts, however, to have them honor this agreement, have been 
without avail. They have refused to join with me in any deposit, except 
upon a basis which would endanger the integrity of the estate by the en- 
tireties, and enable them to appropriate and dissipate the fund by uni- 
lateral withdrawals of the deposits. My desire and proposal to them 
has been for terms of deposit which would prevent this being done by 
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anyone, by making the deposits subject to withdrawal and otherwise on- 
ly by joint action by me and Mrs. Hardy, and subject to the final deter- 
mination of the issues as to equitable ownership in this case. More- 
over, the defendants demand that the deposits be made in saving insti- 
tutions outside of the jurisdiction of this Court, which, to say the least, 
would impede the exercise of its jurisdiction. The defendant Dolan, 
however, has apologized to me for his refusal to honor the agreement 


and for his opposition to making the deposits, as being contrary to his 


own personal and professional desire and judgment, but compelled by 
the overriding instructions to him of Mrs. Hardy, his client. 

The $55,540.43 is not within the jurisdiction of the Circuit Court 
for Montgomery County, as is implied by the defendants in their points 
and authorities. The money is in the District of Columbia, and has been 
since October 1961. Twice this Court has ruled that the complaint pre- 
sents legal and equitable claims within its jurisdiction. On January 26, 
1962, Judge Curran denied a motion of the defendants to dismiss the 
original complaint on the ground of forum non conveniens and lack of 
jurisdiction. On July 6, 1962, Judge Hart granted a motion for filing an 
amended and supplemental complaint raising issues as to the equitable 
ownership of the fund, against the same objections of the defendants. 

On May 4, 1962, the similar case in the Montgomery County Court 
was dismissed on my motion. On that day my motion to dismiss was 
argued against the opposition of the defendant, and at the conclusion 
thereof the Court orally announced its judgment granting the motion. 
On June 4, 1962, this judgment became final and unappealable, 

On June 20, 1962, however, the Judge who heard the argument and 
granted the motion to dismiss, signed a written order denying the mo- 
tion to dismiss. No motion was filed, no hearing was had, nor was any 
action of record or known to me, taken by the defendant or by the Court 
subsequent to the rendition of the judgment of May 4, 1962, for vacating 
or changing that judgment. No notice was furnished to or received by 
me, from the defendant, from the Court or otherwise, of any hearing or 
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other action proposed for vacating or changing the judgment of May 4, 
1962. Nor have I had any notice of or participation in any hearing or 
proceedings by, or communication with, the Court relative to any change 
in the decision announced by it on May 4, 1962; nor have I any informa- 
tion whatever as to the reason for the purported change. 


/s/ Russell Hardy, Sr. 
Subscribed and sworn to before me February 14, 1963. 


/s/ Lorna E. Anstice 
Notary Public 


[Filed March 14, 1963] 
INTERROGATORIES TO MICHAEL F. X. DOLAN 


* KO 


17. Did the plaintiff ever state to you what you were to do with the 
check? sree sp 

19. Did the defendant Elisabeth C. Hardy ever state to you what 
you were to do with the check? 


[Filed March 29, 1963] 
ANSWER OF MICHAEL F. X. DOLAN TO INTERROGATORIES 


* OK OK 

17. Prior to my receipt of the check, I hada conversation with the 
plaintiff in which it was agreedthat the proceeds would be placed insav- 
ings and loan institutions, federally insured, within the jurisdiction of 
the Circuit Court for Montgomery County, Maryland. 

* OK OK 

19. Defendant, Elisabeth C. Hardy, never statedwhat I was to do 

with the check other than agreeing that it should be deposited in inter- 
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est bearing accounts pending the termination of the litigation in Mont- 


gomery County, Maryland. 


[Certificate of Service] 


REQUEST FOR ADMISSION 


To Elisabeth C. Hardy 
Michael F. X. Dolan 


The plaintiff requests the defendants for the admission, under Rule 
36 of the Federal Rules of Civil Procedure, within ten days after the 
service hereof, that the attached tables 1, 2, 3, 4 and 5 truly and cor- 
rectly show purchases and sales of stock by Elisabeth C. Hardy, the 
amounts paid and received therefor, the dividends and interest received 


and the prices and dates thereof. 


/s/ Smith W. Brookhart 
[Certificate of Service] Attorney for plaintiff 


[Filed November 9, 1964] 


PURCHASES AND SALES OF STOCK, AND DIVIDENDS, 
RECEIVED, BY ELISABETH C. HARDY FROM AUGUST 30, 
1963, TO OCTOBER 6, 1964, INCLUSIVE, AS SHOWN BY 
PLAINTIFF'S EXHIBITS E1, E2, E3 


TABLE #1 


Date Sales Dividends Bought Stock Price 


1949 12,781.25 250 CIT 51-1/8 
1,200.00 100 Radio 12 
520.25 25 Sylvania 20.81 


750.00 250 CIT 
50.00 100 Radio 
35.00 25 Sylvania 

1,250.00 250 CIT 

150.00 100 Radio 

50.00 25 Sylvania 
1,125.00 250 CIT 

100.00 100 Radio 

37.50 25 Sylvania 
1,125.00 250 CIT 

100.00 100 Radio 
50.00 25 Sylvania 

$4,822.50 $14,501.50 


TABLE #2 


Date Sales Dividends 


1953 


Jun 26 
Jul 31 250 CIT 
25 Sylvania 
Oct 30 250 CIT 
25 Sylvania 
Nov 27 100 Radio 
Dec 31 Sylvania lieu 
25 Sylvania 


1954 


Jan 29 250 CIT 
100 Radio 

Feb 26 1,557.40 50 CIT 

3,121.62 100 CIT 
2,537.06 100 Radio 

3,121.62 100 CIT 
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$5,457.00 
2,728.00 
5,431.88 


1,911.38 


4,801.31 


1956 


Mar 29 1,798.46 
1,810.30 


200 Plymouth 27 
100 27 
200 =" 28-7/8 
500 n 
27 Sylvania 
500 Plymouth 
27 Sylvania 
500 Plymouth 
27 Sylvania 
500 Plymouth 
Plymouth lieu 
27 Sylvania 


100 Raytheon 18-7/8 
interest 

507 Plymouth 

27 Sylvania 
507 Plymouth 

27 Sylvania 
507 Plymouth 

27 Sylvania 

100 RJReynolds 47-5/8 
100 RJReynolds 
508 Plymouth 

Plymouth 
27 Sylvania 


100 Raytheon 18-1/4 
10 UP 180 
100 RJReynolds 
514 Plymouth 
27 Sylvania 
interest 
100 RJReynolds 
514 Plymouth 
27 Sylvania 
10 UP 


12,311.16 


TABLE #3 


Date Sales 


1957 

Jan 25 
Feb 22 
Mar 29 
Apr 26 
Jun 28 
Jul 26 


Aug 30 5,367.38 
Oct 25 


Dec 31 


80.00 
205.60 
15.00 
13.50 
80.00 
205.60 
9.66 
13.50 
3,552.41 


Dividends 


22,139.87 


3,344.06 


40 UP 
100 RJReynolds 
514 Plymouth 
50 UP 
27 Sylvania 
100 RJReynolds 
514 Plymouth 
Plymouth lieu 
27 Sylvania 


Price 


50 UP 


100 Plymouth 33-1/8 


interest 

624 Plymouth 
27 Sylvania 
50 UP 

100 RJReynolds 

624 Plymouth 
27 Sylvania 
50 UP 


100 RJReynolds 54-1/8 


50 UP 
27 Sylvania 
Plymouth lieu 
27 Sylvania 
824 Plymouth 


50 UP 


252.00 
15.00 
13.50 

252.00 
13.50 
15.00 

252.00 
13.50 
15.00 

252.00 
13.50 
22.00 


35.00 


13.50 
256.80 
15.00 
12.66 
5.00 
256.80 
13.50 
15.00 
5.00 
256.80 
14.85 
15.00 
21,17 
5.00 
256.80 
14.85 


5,367.38 3,443.83 


1,225.00 


4,569.06 


840 Plymouth 
50 UP 
27 Sylvania 

840 Plymouth 
27 Sylvania 
50 UP : 

840 Plymouth 
27 Sylvania 
50 UP: 

840 Plymouth 
27 Sylvania 

Plymouth lieu 


50 UP: 

10 Phila. & R 121 

27 Gen. Tel. 
856 Plymouth 

50 UP 

interest 

10 Phila& R 
856 Plymouth 

27 Gen Tel 

50 UP 

20 Phila. & R. 
856 Plymouth 

27 Gen Tel 

50 UP! 

Phila. & R. lieu 

20 Phila. & R. 1 
856 Plymouth 

27 Gen Tel 


TABLE #4 


Date 


1960 


Jan 29 
Mar 25 


Apr 29 


May 27 
Jul 29 


Sep 30 


Oct 10 


Apr 29 
Sep 9 


Sales 


7,261.00 
1,725.00 
6,800.00 


Dividends Bought 


11,817.82 


2,825.00 
2,850.00 
3,825.00 
5,812.50 


Stock 


50 UP 
20 Phila. & R. 
interest 
924 Plymouth 
27 Gen Tel 
50 UP 
20 Phila. & R. 
924 Plymouth 
81 Gen Tel 
50 UP 
20 Phila. & R. 
81 Gen Tel 
50 UP 
434 Plymouth 
424 Plymouth 
100 ue 
400 a 
100 Bobbie B 
100 uy 
100 MW Lay 
300 West Pt. 
300 West Pt. 
Bobbie B. 
20 Phila. & R. 


50 UP 

81 Gen Tel 
Bobbie B. 
HM Lay 

300 West Pt. 

20 Phila & R. 

81 Gen Tel 
HMLay 

50 UP 


17-1/8 


15,786.00 


TABLE #5 
Date Sales 


1962 


Jan 1 
Jan 2 
Jan 10 
Jan 15 
Jan 16 
Feb 28 
Apr 3 
Apr 4 
Apr 5 
May 5 
May 15 
May 31 
Jul 2 


Bobbie B. 
300 West Pt. 
20 Phila. & R. 
HMLay 
50 UP 
81 Gen Tel 
300 West Pt. 
Bobbie B. 
20 Phila. & R. 
81 Gen Tel 
50 UP 
HMLay 
300 West Pt. 
Bobbie B. 
20 Phila. & R. 


Dividends Bought 


50 UP 
81 Gen Tel 
HM Lay 
Bobbie B. 
300 West Pt. 
20 Phila& R 
50 UP 
50 UP 
MW Lay 
Bobbie B. 
300 West Pt. 
20 Phila& R 
81 Gen Tel 
50 UP 


Jul 5 
Aug 15 
Aug 17 
Aug 31 
Oct 1 
Oct 2 
Oct 4 
Nov 16 


Nov 30 
1963 


Jan 4 
Jan 3 
Jan 15 
Jan 21 
Jan 23 
Feb 18 


Feb 28 

Mar 28 7,650.00 
2,537.50 
6,625.00 
6,225.00 


23,037.50 


1,308.28 


MW Lay 
300 West Pt. 
Bobbie B. 
20 Phila& R 
81 Gen Tel 
50 UP 
MW Lay 
300 West Pt. 
Bobbie B 
20 Phila& R 


50 UP 

81 Gen Tel 
MW Lay 
Phila & R 


300 West Pt 
Bobbie B 
20 Phila& R 
300 Bobbie B 
100 us 


25-1/2 
25-3/8 


200 Frito-Lay 33-1/8 


300 West Pt 

479.75 19 Gen Tel 
10,745.00 
3,300.00 


6,650.00 


100 W. & L. 
200 W. & L. 
81 Gen Tel 
14.00 50 UP 
30.90 MW Lay 
5.00 20 Phila& R 
90.00 W.&L. 
15.00 50 UP 
20.00 81 Gen Tel 
100.00 


16.20 


21,174.75 


20-3/4 
25-1/4 


200 Md Casualty53-5/8 


33 
33-1/4 


Md Casualty 
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Sales Dividends Bought Stock 


5.00 20 P&R 
90.00 200 W&L: 
22.00 100 Gen Tel 
20.00 50 UP 
100.00 200 Md. Casualty 
5.00 20 P&R: 
4,825.00 200 Field Crest 
Mill 24-1/8 
2,503.13 225 Cons'Credit 11-1/8 
7,396.32 200 W&L 37-3/8 
4,550.00 100 VaCmwlth 45-1/2 
4,500.00 100 UVa Bank 45 
9,211.48 200 Md. Casualty 46-1/2 


1964 

Jan 3 200 Field Crest 
300 W&L 

Jan 6 ° 100 Gen Tel 

Jan 10 50 UP 

Feb 5 P&R rights 

Feb 28 é 21 P&R: 

Mar 5 ; Cons Credit 
225 Cons:Credit 

Mar 19 100 Va Cmwlth 

Mar20 50 U. Va. Bank 

50 U. Va. Bank 

Mar 31. 5,195.77 200 Field Crest 
200 do 

Apr l 50 UP 

Apr 2 100 Gen Tel 

Apr 5 4,948.75 270 Henry I. 

Siegle . 
Apr15 Wé&L 
Apr 20 100 U. Va. Bank 


4,555.86 


4,878.04 


2,657.62 


5,194.94 


39,090.03 


11.80 

5.29 
42.00 
35.00 
40.00 
25.00 
22.50 
17.50 


1,059.83 
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5,268.75 


2,325.00 
2,812.50 


2,712.50 


1,715.63 
3,625.00 


39,786.26 


150 Drexel 

Enterp 35-1/8 
100 Va. Comwlth 46 
236 Cons Credit 46 

21 P&R 
150 Drexel 

Enterp 
200 Cons Product 11-5/8 
100 Pac P&L 28-1/8 
100 U. Va. Bank 48.80 
100 W&L 

50 UP 
100 Gen Tel 
100 PacP&L 
200 Cons Product 
175 Rep Foil 15-1/2 
200 Cons Prod 

75 John Sexton 22-7/8 
100 Tappan Co. 36-1/4 
150 Drexel Ent. 36-1/8 
236 Cons Cr 

21 P&H 
150 Drexel Enterp 
100 Tappan 
100 W&L 
100 Gen Tel 

50 UP 
175 Rep Foil 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
(October 19 and 20, 1964) 
RUSSELL HARDY, SR. 
DIRECT EXAMINATION 


* OK OO 


[47] Q. Do you know the total amount that you spent on payments 
to the first and second trusts and insurance, taxes and so forth on that 
premise? Do you know the approximate amount? A. I compiled a 
summary of these exhibits, I think it is among those papers. I couldn't 
recall the figure, Mr. McCann, but it is on those summaries of what 
these exhibits show. May I come down to get those ? 

Now, I can answer that question, Your Honor, and it is in this sum- 
mary, the payments were taxes, insurance, repairs, and so forth, totals 
$19,168.02. Now, let me say that this is [48] only partial because I do 
not have complete records running back to the beginning. 

BY MR. McCANN: 


Q. What was the purchase price of the home that you bought in 
Kenwood? A. $27,500. 

Q. What was the sales price? A. $75,000. 

Q. What was the net amount paid by the new purchaser when they 
bought this property from you and Mrs. Hardy? A. $55,540.43. 


* OK OK 


[64] THE WITNESS: Well, on October 17, 1961, at the settlement 
proceedings for the sale of the Kenwood property, I had drafted an 
agreement to convey between me and the settlement people for the 
check to be received in payment of the property. 

Q. Is this the agreement that you drafted? A. That is. 

MR. McCANN: We offer this agreement in evidence, Your Honor. 
Would you mark it? This will be exhibit No. l. 

MR. DOLAN: I would like to look at it, Your Honor. 

THE COURT: All right. 
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MR. DOLAN: Ihave no objection, Your Honor. 
(Plaintiff's exhibit No. 1 was received in evidence.) 

MR. McCANN: May it please the court, this is authorization for 
the check to be made to tenants by the entirety. 

THE COURT: Thank you. 

BY MR. McCANN: 

Q. Do you have the letter from Conroy and Williams of October 26, 
1961, with respect to the payment of the [65] $55,540.43. A. For Octo- 
ber 26? 

Q. Yes. A. Yes. This is a letter of Mr. Dolan in which he sent 
me a copy. 

MR. McCANN: This letter has been identified previously as a let- 
ter from Mr. Dolan. 

MR. DOLAN: No objection. 

(Plaintiff's Exhibit No. 2 was received in evidence.) 

MR. McCANN: This, Your Honor, is exhibit No. 3 and it is a pho- 
tostatic copy of the check for $55,540.43. 

THE COURT: I have not seen two yet, excuse me. 

MR. McCANN: All right. 

MR. DOLAN: I have no objection to this one. 

THE COURT: What is three? 

MR. McCANN: No. 3 is a check made on the--made by Conroy and 
Williams for $55,540.43. 

MR. DOLAN: No objection. 

(Plaintiff's exhibit No. 3 was received in evidence.) 

THE COURT: Made payable to whom? 

MR. McCANN: I don't— 

[66] THE COURT: To both parties? 

MR. DOLAN: Yes, both parties. 

BY MR. McCANN: 

Q. Mr. Hardy, will you then explain and present these exhibits in 
order of what took place after the receipt of the check from Conroy and 
Williams? A. May I have the exhibits? 
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MR. McCANN: May we have the exhibits back for him to look at? 

THE COURT: Yes, sir. 

THE WITNESS: When I presented the proposed agreement, how 
the check should be made to Mr. Dillion of the settlement company, I 
handed—it was signed by them, I handed it to Mr. Dolan, and Mrs. 
Hardy took it and she signed it also. That is why her name is on here. 

THE COURT: You are referring now to exhibit one? 

THE WITNESS: Exhibit No. 1. I then said to Mr. Dolan that there 
will be the problem about who should receive the check for the pro- 
ceeds of the sale, and I said to him that so far as I am concerned, Mr. 
Dolan, I would just as soon it be mailed to you and then we can take the 
check and have it converted into parts for the purpose of making depos- 
its in savings institutions and insured and interest bearing accounts. 

[67] Mr. Dolan said that he would do that. Then as exhibit two in- 
dicates, the check was mailed to him on October 26, 1961, the check for 
$55,540.43. 

Mr. Dolan sent me a letter dated October 27, 1961, about discussing 
the procedure for the deposit of the money in accordance with that 
agreement. That is exhibit four. 

MR. McCANN: Have you seen four? 

MR. DOLAN: No objection, Your Honor. 

THE COURT: Received. 

(Plaintiff's exhibit 4 was received in evidence.) 

THE WITNESS: On November 3, 1961, I went to Mr. Dolan's office 
and— 

MR. DOLAN: What date was that? 

THE COURT: November 3, 1961. 

THE WITNESS: And conferred with Mr. Dolan about the procedure. 
It was late in the evening and dark. I asked Mr. Dolan if he had pre- 
pared any document for the terms of the deposit. He said he had not. I 
asked him if he had in mind any terms and he said he had not. I asked 


him if he had any proposed selection of the depositees and he said he 
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had not but he called a lady and got a yellow telephone book and selected 


the names of six savings and—savings associations and they were (68 | 


typed up and—by the lady and it was handed to me and I accepted it and 
this is the paper handed to me by Mr. Dolan. 

MR. McCANN: This is marked for identification as exhibit five. 

MR. DOLAN: No objection, Your Honor. 

THE COURT: Received. 

(Plaintiff's exhibit No. 5 was received in evidence.) 

THE WITNESS: I then said to Mr. Dolan that it would probably 
save time if I should return to my office and put something in writing 
about the terms of the deposit. He agreed to that and I left. 

I prepared such an agreement and mailed him a copy on November 
6, 1961. 

MR. McCANN: This is exhibit 6. 

MR. DOLAN: No objection, Your Honor. 

THE COURT: Received. 

(Plaintiff's exhibit No. 6 was received in evidence.) 

THE COURT: What is that, sir? 

MR. DOLAN: A letter and a proposal in the form of an agreement. 

MR. McCANN: If I may suggest, I think they should be marked six 
A and six B to make sure they are in there. 

[69] THE COURT: Did you say six A, Band C? 

MR. McCANN: Six A and B. 

THE COURT: You have three sheets there? No, that is wrong. 

MR. McCANN: All right, sir. 

(Plaintiff's exhibit 6 was withdrawn.) 
(Plaintiff's exhibit 6-A and B were received in evidence.) 

BY MR. McCANN: 

Q. Will you proceed, Mr. Hardy? A. I heard nothing from Mr. 
Dolan about the agreement and on November 12, wrote him a letter 
asking him to get the check certified and substitute the responsibility 
of the Riggs Bank for Conroy and Williams. 
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THE COURT: What is that? 

MR. McCANN: That is No. 7. 

MR. DOLAN: No objection. 

THE COURT: Received. 

(Plaintiff's exhibit No. 7 was received in evidence.) 

MR. McCANN: I just want to inquire of the Clerk about this. 

THE COURT: Yes sir. Was six the agreement? 

[70] MR. McCANN: Yes. 

BY MR. McCANN: 

Q. What next, Mr. Hardy? A. I heard nothing from that letter 
from Mr. Dolan until November 20 or 21st. He called me on the tele- 
phone and said he was going to go by the Riggs Bank at Friendship on 
his way down to his office in the morning and get the check certified. I 
learned subsequently that he had not done so. 

On December 5 therefore I wrote his law firm a letter about this 
matter and— 

MR. McCANN: We will call that nine. We are omitting Sian, 

MR. DOLAN: No objection. 

(Plaintiff's exhibit 9 was received in evidence.) 

BY MR. McCANN: 

Q. Proceed, Mr. Hardy. A. I heard nothing from him until—Mr. 
Dolan or his law firm in response to that letter and on December 20, 
1961, filed this suit, they claimed to require the deposit of the check. 

On the 21st or the 22d, I received a letter from Mr. Dolan about 
the matter dated December 21, 1961. 

[71] MR. McCANN: May exhibit 10 be marked and— 

MR. DOLAN: No objection, Your Honor. 

THE COURT: Received. 

(Plaintiff's exhibit No. 10 was received in evidence.) 

THE WITNESS: On December 21, 1961, Mr. Dolan called me on 
the telephone about 2:30 in the afternoon and he said he had received 
my suit and it embarrassed him. He still wanted to go through with the 
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deposit of the money. He asked if I could do this with him on December 
27. I said I had something else I might have to do at that time but would 
call him on the morning of the 27th and let him know. On December 27, 
therefore, we had a conference at the Riggs Bank on 17th Street and 
converted the $55,000 check into six checks to make the deposits. 

I then asked Mr. Dolan if he had prepared any form of agreement 
for the terms of the deposits. I told him that I wanted the deposits and 


had put it in the agreement which I proposed, that I wanted the deposits 
made as tenants by the entirety and to have the interest credited to the 
accounts and to have no withdrawals unless both of the parties agreed 
to it. 

Mr. Dolan proposed that the Riggs Bank, that the deposits be made 
in the conventional matter and deposit books be taken for each account 
and that those deposit books be [72] divided, three to me and three to 
Mrs. Hardy. 

I refused to accept that. Itold Mr. Dolan that I wanted to do noth- 
ing which would be a symbolical or other division of the proceeds of 
that money. I proposed that he have a special deposit arrangement so 
it should be explicitly stated that no one would—there should be no with- 
drawals of anything from the accounts, and for the purpose of satisfying 
what I thought was Mrs. Hardy's desire to have evidence in her posses- 
sion of the existence of the accounts and I proposed that each savings 
institution furnish duplicate deposit receipts so stated and clearly in- 
dicated on each one of them. 

Mr. Dolan said that he would discuss that with his client and I 
asked him to make some alternative suggestion and which he did not do 
at that time or any other time. I said to him at that time, Mr. Dolan, 
you have never taken the initiative at any state of this deposit problem.. 
I have never suggested anything at all. All of the suggestions have 
come from me. I have attempted to solve the problem but—which you 
say exists but you--I have attempted to provide an assurance which you 
say you and your client desire, and I think what I propose would ade- 
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quately assure anyone and I said, Mr. Dolan, I do not think you or your 
client are acting sincerely in this. I think that you are trying to put me 


in a position of losing [73] the interest on this money, or force me into 


a settlement of this matter on your terms. 

I said you have already caused a loss up to now of $300 of interest 
on this account which is inexcusable. 

THE COURT: $300 as of what date? 

THE WITNESS: That was of December 27, 1961. I then on January 
3 having again received no word from Mr. Dolan about it, I wrote to 
him a letter on the subject. 

MR. McCANN: Plaintiff's exhibit 11. 

THE WITNESS: One of the arguments I made to Mr. Dolan at the 
bank was that by keeping this money undeposited and earning no inter - 
est, not only hurt me but it--but that it hurt he and his client, and if he 
really and sincerely thought his client had an interest in this fund, she 
was also suffering a loss. 

MR. DOLAN: No objection, Your Honor, to No. 11. 

(Plaintiff's exhibit 11 was received in evidence.) 

BY MR. McCANN: 

Q. Proceed, Mr. Hardy. A. I think that is the statement of my ef- 
forts to get the money and the interest. 

Q. Then what happened thereafter with respect to the [74] cashier's 
checks? A. Thereafter Mr. Dolan filed a petition in the court at Rock- 
ville for permission to deposit those checks with the Clerk of that Court. 
I opposed that motion, and the—nevertheless the petition was granted 
and Mr. Dolan delivered the checks to the clerk at Rockville. 

Q. Is that where they are now? A. That is where.they are now so 
far as I know. 

Q. What was the loss of interest on those checks up to this time? 
A. I think exactly today it is $9,998.50. 


* 
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[94] A. Exhibits 40 and 41 is a list of cash money furnished to 
Mrs. Hardy from time to time in 1957, 1958 and 1959. 
* OK OK 
THE COURT: I will sustain the objection but that doesn't mean 
that Mr. Hardy can't testify to them if he has any testimony. 
* OK OK 
THE WITNESS: I have no independent recollection of these by 
items but I have a practical and independent recollection of the total 
amounts and the total amounts for 1957 and—1957 $515. For 1958, 
$2438, and for 1959, $1418. 


CROSS EXAMINATION 


[122] MR. O'MALLEY: I want to ask you a few questions as coun- 
sel for Mr. Dolan. 

THE COURT: All right, sir. 

BY MR. O'MALLEY: 

Q. Mr. Hardy, in your direct examination you alluded to interroga- 
tories propounded to Mr. Dolan, and specifically you asked the question 
in Interrogatory 17, did the plaintiff ever state to you what you were to 
do with the check, and the answer, prior to my receipt of the check, I 
had a conversation [123] with the plaintiff in which it was agreed that 
the proceeds would be placed in savings and loan institutions, federally 
insured within the jurisdiction of the Circuit Court for Montgomery 
County, Maryland. 

Do you recall that? A. Yes. 

Q. And did you intend to convey by that that there was a concrete 
agreement between you and Mr. Dolan as regards to disposition of those 


monies? A. I didn't intend to convey anything by that. I read the in- | 


terrogatory and the answer, and I intended to present those two things 
to the court in which Mr. Dolan said there was an agreement. 

Q. Well, your independent recollection, was there an agreement 
between you and Mr. Dolan acting in behalf of your wife as regards 
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which savings and loans would be the depositary of the various checks? 
A. [had an agreement with Mr. Dolan in his own personal capacity. I 


made an agreement with Mr. Dolan because he was an attorney and I 


thought I could rely upon him to honor that agreement. 

Q. Didn't you know at the time that Mr. Dolan was acting [124] as 
counsel for Mrs. Hardy and that he had to have the approval by your 
wife, and with regard to her interest in those checks? A. I knew that 
he was counsel for my wife with regard to the other. I didn't know 
what he had to do with her, what her agreement with him was. 

Q. So that are you saying now that there was never an agreement, 
a concrete agreement between you and Mr. Dolan, with regards to how 
these checks were to be deposited? A. I say there was the agreement 
with Mr. Dolan stated in his answer to the interrogatory, and there was 
an agreement between Mr. Dolan and me with that money to be deposited 
in insured interest bearing savings account as soon as Mr. Dolan re- 
ceived the check for the $55,540.43. 

Q. That agreement that you referred to was entered into at the 
time of the closing on the sale of the property, October 27, 1961, is that 
correct? A. That is correct, yes. 

Q. All right. And later on on November 3, 1961, you had a discus- 
sion with Mr. Dolan in his office with regards to the disposition of the 
money, did you not? A. I hada conversation, I think, on that date. 

Q. All right. Now, in Exhibit five, did you—there were [125] cer- 
tain depositories suggested as the place that the money would be depos- 
ited, were there not? A. Will you let me see the exhibit, please? Yes, 
exhibit 5 is a list of the depositories suggested by Mr. Dolan at the 
time. 

Q. And do you recall the approximate date which they were sub- 
mitted to you? A. November 3, 1961. 

Q. Did you concur in the depositories as suggested by Mr. Dolan? 
A. Yes, I made no objection to them. 

Q. You didn't make an objection to the Hyattsville Savings and 
Loan Association as one of the depositories? A. At that time, no. 
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Q. Ata subsequent time? A. I never made an objection to that 
company. I suggested that the name of the company be eliminated and 
another company substituted. 

Q. All right. What name did you suggest be substituted? A. I 
didn't suggest any. I never got that far. 

Q. And why did you object to that particular name? A. Because 
among his personnel there was a man whom I distrusted. 

[126] Q. So then subsequently on November 12, 1961, you wrote a 
letter to Mr. Dolan asking there be a certification by the Riggs Bank of 
the checks, is that correct? A. You have the exhibits there. 

Q. Do you have a recollection about that? A. I did send a letter 
and whether I sent it on the 12th or not, I don't remember. 

Q. What was your reason for wanting certification by Riggs? 

A. Because I wanted to substitute the responsibility of the Riggs Na- 
tional Bank for the responsibility of the law firm upon whose account 
that check was drawn. I thought it was a large sum of money and it was 
unsecured and I felt more comfortable and I thought that was a prudent 
action, and if nothing else was going to be done, at least that could be 
done. 

Q. Was this a deviation from the suggested depositories? A. That 
had nothing to do with the suggested depositories. 

Q. Now, subsequently, I believe, you had made a proposal to Mr. 
Dolan that the money was to be placed in these accounts, and it was to 
be no unilateral withdrawals, and there was suppose to be duplicate de- 


posit receipts, is that true? A. Yes. 

[127] Q. And you determined that as a counter proposal, I believe, 
in your direct testimony? A. No. I don't think that was a counter pro- 
posal. Mr. Dolan never made any proposal. The only thing that Mr. 
Dolan ever did was to prepare that list of proposed depositories. Mr. 
Dolan never suggested anything. His action was entirely negative, an 


opposition. 
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Q. You were still having these conversations then at the end of 
December of 1961, with reference as to how the money was to be de- 
posited and who was to retain possession of the pass books? A. No, 
we were not continuing conversations because conversations were not 
being had. That was the difficulty about it. 

I was urging action, and I would have loved to have had conversa- 


tions but I could have accomplished nothing. I could get nothing but 


silence from Mr. Dolan. 

Q. You had a conference with him at the Riggs Bank at 17th andG 
Streets, is that right? A. That is right but that was not a part of a se- 
ries of conversations. 

Q. You were still trying to reach an agreement, were you [128] not, 
as regards all the ramifications of the deposits of the money ? A. No, 
sir. I wasn't trying to reach an agreement as to all the ramifications. 

I had reached an agreement, I thought, to make the deposits, and I 
thought that I had reached an agreement and as to the depositories. 

Q. Now, didn't you suggest that you retain possession of the pass 
books? A. I made that suggestion at the Riggs Bank. 

Q. That was on December 27? A. That I retain possession of all 
of them. 

Q. Why was that? A. Because I wanted to keep them. I wanted to 
keep that fund secure. 

Q. And Mr. Dolan informed you that that was not agreeable to your 
wife, did he not? A. He did. 

Q. So that you really didn't have an agreement as to how the money 
was to be? A. As to the mechanics of carrying out the agreement. I 
did not stand upon that proposal as—that I should have all the deposit 
books. I immediately proposed an alternative. 

[129] Q. But you never reached an agreement on December 27 
with regard to the disposition of the pass books, did you? A. Never 
reached an agreement because Mr. Dolan would do nothing about it. 

Q. Now, sir, on January 1, 1962, you wrote a letter to Mr. Dolan 
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which you began with, as a result of your continued obstruction, do you 
remember that? A. Yes. 

Q. What obstruction were you referring to? A. His failure to 
join with me in agreeing upon a logical and reasonable method of safely 
depositing and holding this money and earning interest, and his failure 
to act. 

Q. His failure to act. That is the sole wrong that you found with 
Mr. Dolan with reference to the deposits of these monies, is that cor- 
rect? A. Well, I think that would sum it up. 

Q. You don't know whether Mr. Dolan's inaction was dictated by 
his client or not, do you? A. Yes, I do know. 

Q. How? A. From her testimony in deposition. 

Q. What was that? A. She testified that anything that Mr. Dolan 
decided was okay with her. 

Q. What was the question that was propounded? A. Well, I will 
have to get the deposition. 

Q. Well, the answer doesn't mean anything without the question, 
does it? A. I think you are right. 

Q. Well, what you gave, the question, what was the answer to the 
best of your recollection? A. Will you state that again, please? 

Q. Yes. You gave us an answer that your wife had given at a dep- 
osition. Now, you are telling us that you don't remember what the 
question was. A. Do you wish me to read from the deposition? (Indi- 
cating) 

Q. Have you found it, Mr. Hardy, the answer that you just gave? 
A. I think I have, sir. 

THE COURT: What page? 

THE WITNESS: It is on page 40. 

BY MR. O'MALLEY: 

Q. Would you read the question and the answer? [131] A. Yes. 
On page 40, "in the proceedings that have gone along here in this case, 


there has been apparent opposition to the deposit of the funds, proceeds 
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of the real estate, in an interest bearing deposit. "A. I have not made 
that — 
"Q. Let me complete my question. I said that there has been an 


opposition to it, at least to my knowledge on the part of your counsel. 


I wonder if that has been with your knowledge. 

"A. I cannot speak for my counsel. He is quite able to speak for 
himself, and he is here. 

"Q. Iam asking if it was within your knowledge. My question was, 
was this within your knowledge ? 

"A. Certainly. Everything he does is perfect with me." 

Q. Now, on July 10, 1962, these moneys were deposited in the Cir- 
cuit Court for Montgomery County, were they? A. Well, they were de- 
posited there and I think that was the date. 

Q. That was the date of the order signed by the court? A. I don't 
know. 

Q. Now, are you charging in this present suit, in your damages 
which you are asking from Mr. Dolan, for the interest [132] subsequent 
to that July 10 date? A. Yes. 

Q. What did Mr. Dolan do wrongfully that apparently met with the 
approval of the Circuit Court after arguments by yourself and Mr. Do- 
lan? A. What did Mr. Dolan do wrongfully that met with the— 

Q. Yes. After arguments by counsel? A. I don't think his con- 
duct met with the approval of that court. 

Q. Did you— A. He asked for permission. He didn't ask to be 
ordered. He asked for permission to deposit those checks with the 
Clerk of that Court. At that time those checks were within the juris- 
diction of this court. There was an action pending about them. They 
represented the subject matter of this—of this suit in this court. He 
took those instruments out of the jurisdiction of this court, and put them 
in the jurisdiction of the Circuit Court in Montgomery County unneces- 
sarily, when to my mind, he should have brought them to this court and 
deposited them with the Clerk of this Court. 
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I think that he did that to remove the subject matter of this claim 
from this court, to impede the exercise of its jurisdiction. 

[133] Q. And the Circuit Court of Montgomery County wrongfully 
took jurisdiction of the checks? A. I don't characterize the conduct of 
that court. 


(October 21, 1964) 


CROSS EXAMINATION 


* OK 


[34] Q. There was never an agreement. You said that earlier in 
your testimony, did you not? A. I thought there was an agreement that 
Mr. Dolan and I would go through this thing and make the deposits. I 
thought there was an agreement then. I think there is now. I read Mr. 
Dolan's answer to the interrogatory in which he said there was an 
agreement. 
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Q. There was an agreement you should put them in a savings and 
loan, correct? A. That we would deposit them, and I had virtually 
made an agreement with Mr. Dolan when he wrote out the six names, 
that there would be a deposit in those companies. What remained to 
agree upon, Mr. O'Malley, in my mind, was this: We had agreed upon 
the general proposition to deposit the money in savings institutions in 


interest-bearing accounts. [35] The next thing was an incidental, sub- 


ordinate thing, namely, the mechanics of it. And the mechanics were 
very simple: to have the first check, the main check, converted; then 
to put them in accounts so that nobody could make a withdrawal without 
two signatures, and that all of the interest should go into:the accounts. 
That was the mechanical part of it, which I thought I heard Mr. Dolan 
on this stand testify he wanted to do. And that was what I wanted to do, 
and I thought that in the agreement that I proposed and wrote that was 
what I was saying. 

Q. Your proposal was never accepted, was it? A. No, it was not. 

Q. And so without an acceptance you have no contract, do you? 

A. You are asking me a question of law. 

Q. You have been testifying about law, Mr. Hardy. A. Well, let 
me answer it then. I hada contract when Mr. Dolan agreed at the set- 
tlement proceeding with me, as he states in his answers to interroga- 
tories. I hada contract in law, equity and honor. 

Q. So you are basing your claim against Mr. Dolan upon the fact 
that there was a contract as of October 17, 1961, when you designated 
him as the recipient of the check that [36] represented the net proceeds 
from the sale of your home? A. Yes; that is right. 
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MEMORANDUM AND ORDER 


Russell HARDY, Sr., Plaintiff, 
Vv. 


Elisabeth C. HARDY and Michael F. W. 
Dolan, Defendants 


United States District Court 
District of Columbia. 
Oct. 30, 1964. 


KEECH, District Judge. 


This is an action by plaintiff husband against his defendant wife and 


her attorney, in four counts (Counts 1 and 2 being against both defend- 


ants, and Counts 3 and 4 being against defendant wife only). 

Plaintiff husband and defendant wife have been married since 1939. 
From its inception the marriage has been subject to frequent contro- 
versies, including the filing of this suit in 1961. 

From 1948 to 1958, plaintiff gave his wife approximately $125 per 
week to cover household expenses. Mrs. Hardy took any excess in 
these funds and invested it in securities in her own name. In January 
of 1961, plaintiff discovered such use of this excess. Subsequently, 
plaintiff and defendant wife discontinued residing together, and sold 
their house in Kenwood, Maryland, which they held as tenants by the 
entireties. (An action for divorce instituted by plaintiff prior to this ac- 
tion is pending in the Circuit Court of Montgomery County, Maryland.) 
This action seeks to recover the proceeds of the sale of the Kenwood 
home and to impress a trust on securities held by defendant wife which 
were purchased with a portion of the aforesaid household funds. 

Count 4 was disposed of by the court at the end of the plaintiff's 
case, the court finding for the defendant wife. The plaintiff and said de- 
fendant are still husband and wife. While the marital status continues, 
property held by the entireties may not be partitioned or awarded to 
one of the parties, except by consent. Hogan v. Hogan, 102 U.S. App. 
D. C. 87, 250 F.2d 412 (1957). 
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As to Counts 1 and 2: Plaintiff alleges that defendants (Mrs. Hardy 
and Mr. Dolan, her attorney) converted the proceeds of the sale of the 
Hardy's Kenwood house, and are responsible for the failure to deposit 
the funds where they would accumulate interest. The net amount re- 
ceived for the sale of this house was $55,540.43, and a check for that 
figure was made payable to Russell Hardy, Sr., and Elisabeth C. Hardy 
as tenants by the entireties. At the suggestion of plaintiff the check 
was delivered to Mr. Dolan. Subsequently, this check was certified, 
and, later still, was converted into six certified checks, with a view to 
depositing them in federally insured savings and loan associations, all 
deposits to be within the $10,000 federal insurance limit. The evidence 
shows that the parties were unable to come to an agreement as to what 
institutions should be used. When a list had seemingly been agreed 
upon, plaintiff called a week later to say that one of the institutions was 
untrustworthy, and that he would never allow money of his to be placed 
there. He made no alternative suggestion. Furthermore, plaintiff made 
demands that the pass books covering such accounts should be in his 
exclusive possession, an arrangement which was unsatisfactory to Mrs. 
Hardy. While plaintiff testifies that this was not a sine qua non, the 
fact remains that the parties were not able to agree on the deposit of 
the funds, and as a result the funds were not deposited so as to earn in- 
terest. The checks were finally deposited by Mr. Dolan with the Clerk 


of the Circuit Court of Montgomery County, Maryland, in the divorce 


action pending between the parties. 

As to Count 2, the court finds that no conversion has been shown, 
and therefore findsfor defendant wife and defendant Dolan. 

As to Count 1 also, the court finds for both defendants. The checks 
were not negotiable until both parties signed them. They were not en- 
dorsed by the parties. Mr. Dolan could not deposit them with any bank- 
ing institution. Defendant wife was also unable to effect their deposit, 
for the reason that no accord could be reached as to method of deposit 
and which institution or institutions were to be selected. Mrs. Hardy 
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had as much interest in having the checks deposited as did the plaintiff. 
There is no evidence that she deliberately blocked the deposit of the 
checks. She was not able to negotiate the checks by her signature 
alone, but only in conjunction with the signature of Mr. Hardy, which 
was not forthcoming. 

This impasse having been created without fault on the part of de- 
fendant wife or defendant Dolan, the only thing to be done was to deposit 
the certified checks in the registry of the Montgomery County Court. 
This the defendants accomplished over the objection of the plaintiff. 
(Defendants petitioned March 27, 1962, and deposit was ordered June 
20, 1962.) In his order, Judge Shure found that the: 


"parties were unable to agree on any temporary arrange- 
ment for the deposit of said funds. The court urged counsel to 
further consult with their respective clients in the hope that the 
funds could be placed in trust in a banking institution where in- 
terest could accrue pending litigation. The court is now informed 
that no such plans could be arranged." (Md.Eq. 24474) 


The parties, plaintiff husband (a lawyer) and defendant wife, are still 


before the Circuit Court of Montgomery County (Hardy v. Hardy, Eq. 


24474). That court would entertain an application on the part of either 
of the parties with reference to the checks. 

This court holds the defendants are not liable to respond in dam- 
ages to plaintiff for any loss of interest. 

As to Count 3: From the year 1948 until 1958, plaintiff turned over 
to his wife approximately and irregularly $125 per week. With these 
funds, the wife paid the normal household running expenses, such as 
food, gas, electricity, cleaning, window washing, laundry, and news- 
papers, as well as her personal needs. She also paid a maid $35 per 
week, anda yard may $10 per week. Any savings over and above these 
expenditures, the exact figure not known, were utilized by the defendant 
wife for a period of years for the purchase of securities to be held in 
her sole account. During this period, the maid was discharged and 
the wife performed at least some if not all of the maid's work. 
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Mrs. Hardy testified that at the time the maid was dismissed there 
was an agreement that she (Mrs. Hardy) should do all the cleaning and 
cooking herself, and retain the money saved by her efforts. However, 
she does not claim that it was a contract. Nor could it be, since a wife 
may not contract for the performance of her marital duties. Rather, 
she maintains that it was a gift; that there was an understanding that 
she should keep what she saved so long as she continued the necessary 
operations of the house. 

The court finds that there was no gift of the household savings to 
Mrs. Hardy. To constitute a valid gift, the courts have held, three es- 
sential elements must be shown: (1) delivery, (2) intent to make a gift, 
and (3) absolute disposition of the subject matter of the gift. There is 
here no dispute as to delivery. The plaintiff denies having made a gift 
to the defendant wife. The latter's testimony in this regard was most 
equivocal. The plaintiff asserts that, until he discovered, in 1961, his 
wife's stock portfolio, he had no knowledge that there were any such 
savings. There was no showing of intent to make a gift. The court 
recognizes that such household allowances generally comprehend ex- 
penditures by the wife for personal needs such as clothes, entertain- 


ment and transportation. Such expenses are within the obligation of the 


husband to support and maintain his wife. Acquiescence in these ex- 
penditures does not indicate an acquiescence in the use of such funds 
for the creation of a portfolio of securities for the wife's sale account. 
To hold otherwise would be to invite disruptive influences in the home. 
As for the third element, there was likewise no showing of an absolute 
disposition of any part of the money advanced by the plaintiff to the de- 
fendant. See Murray v. Gadsden, 91 U.S.App.D.C. 38, 197 F.2d 194, 33 
A.L.R.2d 554. Our Court of Appeals has specifically held that where a 
party contends that the property in question was a gift, the burden is 
on the donee to show the donor's intent to make a gift. Harrington v. 
Emmerman, 88 U.S.App.D.C. 23, 27, 186 F.2d 757, citing Myers v. 
Tschiffely. 64 App.D.C. 17, 19, 73 F.2d 657. 
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The court finds that Mrs. Hardy did in fact appropriate certain 
household funds, and commingle them with her own funds which were 
invested in stocks and bonds. It is therefore necessary to endeavor to 
determine the amount so appropriated. The evidence in this regard is 
sparse and fragmentary. The plaintiff sought to show that, from the 
year 1948 to 1958, he gave his wife an allowance of approximately $125 
per week, and that from the time of the dismissal of the maid Mrs. 
Hardy invested the $35 per week thus saved. The court rejects this 
theory as too speculative. First, the plaintiff's payments were not con- 
sistently $125, but varied as to time and amount. Second, there is no 
proof that Mrs. Hardy invested the entire amount saved by virtue of the 
dismissal of the maid. She testified that she didnot invest $35 per week; 
that she did not remember how much she saved; that it was never regu- 
lar, but that she would "get a little ahead and then try to do something 
with it." There is no evidence as to what the actual household expenses 
were; whether such expenses rose following the dismissal of the maid; 
or whether Mrs. Hardy's reasonable personal expenses rose during 
this period. There is evidence as to the cost of living for a family of 
two as averaged from government statistics, but these figures can 
have practically no relevance to a family living in a luxurious neigbor- 
hood ina large house. 

Under these circumstances, to what formula may the court resort 
in order to do equity to both of the parties? The only practical method 


available, under the evidence, by which to determine the amount of 


household funds appropriated by defendant wife is to deduct, from the 
total value of Mrs. Hardy's portfolio as of October 30, 1964, contribu- 
tions made by her from her personal savings and a legacy from her 
mother. This would appear to be a reasonable method of ascertaining 
the amount to be declared subject to a trust in favor of the plaintiff. 
The record shows that as of 1964 the securities held by defendant wife 
in her own account ageregated $20,000 to $25,000. There is no proof 
that the defendant's account was ever greater than its present value. 
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The record further shows that the defendant wife had $7,000 of her own 
money coming from Victory Bonds and the net figure of $3,000 coming 
to her through the estate of her mother, which she invested in her se- 
curity account. The court concludes that, from the securities account 
of defendant wife with Ferris & Company on the date of this opinion (as 
opposed to the testimony of a value of $20,000 to $25,000), there should 
be deducted the $10,000 which the court finds to be her personal contri- 
bution to the portfolio. This makes no allowance for dividends which 
may have been realized on her contribution to the portfolio. Where one 
mixes trust funds with his own the whole is to be treated'as trust prop- 
erty, except so far as he may be able to distinguish what is his. Bird 
v. Stein, 258 F.2d 168, 177 (5th Cir., 1958). Defendant has failed to 
make a showing as to what were the earnings on her part of the securi~ 
ties acquired. 

The court therefore finds for the plaintiff as to Count 3. The ac- 
count of the defendant wife with Ferris & Company will be impressed 
with a trust in favor of the plaintiff, as of October 30, 1964. Defendant 
wife will be required to execute the necessary documents to carry into 
effect the foregoing conclusions. 

The plaintiff has prayed for an accounting, andhas elected to try all 
issues, including that of an accounting, before the court. The record 
before the court permits of no further accounting. Plaintiff has failed 
to show that defendant wife appropriated any funds from the household 


account other than those reflected in her personal securities account. 


The application of the simple mathematical formula which plaintiff at- 
tempts to use (i.e., multiplying the maid's weekly pay by the number 
of weeks in the period during which defendant wife substituted for her) 
is not supported by the evidence. 

The court finds that the plaintiff did not, until January, 1961, have 
notice of defendant's use of a portion of the household funds for the pur- 
chase of securities for her sole and separate account; that suit to im- 
press those securities with the trust was brought shortly thereafter; 
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and that defendant has not been prejudiced by any delay in bringing ac- 
tion. The court therefore holds that the plaintiff's action is not barred 
by laches. 

This memorandum may be used in lieu of findings of fact and con- 
clusions of law. 

In view of what has been hereinbefore set forth, it is, this 30th day 
of October, 1964, 

Ordered that Counts 1, 2 and 4 be, and the same are hereby, dis- 
missed, and further, that, as to Count 3, defendant wife's separate se- 
curities account with Ferris & Company be impressed as of this date 
with trust in favor of the plaintiff in accordance with the formula here- 
inbefore set forth, and further, that defendant wife execute such docu- 
ments as may be necessary to carry into effect this order. 


[Filed December 23, 1964] 


NOTICE OF APPEAL 


Notice is hereby given this 23rd day of December, 1964, that the 
plaintiff hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 30th 
day of October, 1964, and the order of this Court entered on the 30th day 
of November, 1964, denying motions of the plaintiff and defendants to al- 
ter or amend said judgment of a new trial. Plaintiff appeals from those 
parts of said judgment which dismissed plaintiff's first, second and 
fourth claims; and which make a deduction of $10,000 in favor of the de- 
fendant Elisabeth C. Hardy from the trust impressed by said judgment, 
and fail to require restitution by said defendant of losses in the amount 
of $13,505.46 and dividends received in the amount of $15,616.16. 


/s/ Russell Hardy, Sr. 
Attorney for Russell Hardy, Sr. 


BRIEF FOR APPELLEES 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,236 


RUSSELL HARDY, SR., 
Appellant, 


Vv. 


ELISABETH C. HARDY, ET AL., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MICHAEL F. X. DOLAN 


1629 K Street, N. W. 
Washington, D.C. 20006 


Appellee Pro Se and 
Attorney for Appellee, 
Elisabeth C. Hardy 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees the questions presented are as fol- 
lows: 


1. Whether the District Court erred in refusing to divide entireties 
property where the owners thereof, at the time of trial, were husband 
and wife. 


2. Whether the District Court erred in refusing to grant relief 
from judgment, where plaintiff sought to have the District Court im- 
press a trust on entireties property after the Montgomery County Cir- 
cuit Court had awarded plaintiff a decree of absolute divorce. 


3. Whether the District Court erred in finding that where a check 
is payable to a husband and a wife as tenants by the entireties, and the 


husband and wife do not agree on the form of a depository for the check, 
neither the wife nor her attorney (who had temporary custody of the 
check) were liable to the husband for a claimed conversion of the check 
nor liable to plaintiff husband for interest claimed to have been lost by 
the non-deposit of said check. 


4. Whether the District Court erred in holding that a wife, who had 
invested, with $10,000.00 of her own funds, some household moneys fur- 
nished by her husband, was entitled to keep that portion identifiable as 
her own, when the Court impressed a trust on the balance in favor of 
the husband. 


Appellees contend that all of the foregoing questions should be an- 
swered by this Court in the negative. 


(iii) 


INDEX 
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COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT: 


I. 


Where Property Is Held by a Husband and Wife as 
Tenants by the Entireties, the Law Is Clear That 

a Court Is Without Authority To Divide (or Award 
Completely to One Spouse) Such Property While the 
Parties Are Still Married 


The Findings of the District Court That Defendant- 
Wife Had Invested the Sum of $10,000.00 From Her 
Own Funds Was Correct, Being Based Upon Substantial 
Evidence 


The Finding of the Court Below That Neither Defendant- 
Wife Nor Defendant-Counsel Were Liable to Plaintiff for 
a Loss of Interest on Account of the Non-Deposit of the 
Proceeds of the Sale of Realty Was Clearly Correct 
Where (1) There Was No Showing That Plaintiff Had a 


Right to the Proceeds Exclusive of or Superior to His 
Wife's, and (2) It Was Shown That There Was a Dispute 
as to the Mode of Deposit Pending the Termination of: 
the Litigation 


CONCLUSION 
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RULE 


Rule 60(b), Federal Rules of Civil Procedure 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,236 


RUSSELL HARDY, SR., 
Appellant, 


Vv. 


ELISABETH C. HARDY, ET AL., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


On October 19, 20 and 21, 1964 trial was held in the District Court 
where appellant, (hereinafter referred to as plaintiff) sought to prevail 
against appellees (hereinafter referred to as defendant-wife and de- 


fendant-counsel in a four-count Amended and Supplemental Complaint 
seeking the following relief (J.A. 1-8): 


1. The appointment of a receiver or an order requiring defendant- 
“counsel to deposit certain checks with the Clerk of the District Court; 


2. For damages against both defendants, alleging a conversion of 
$55 540.43; 

3. That defendant-wife be declared a trustee (for benefit of the 
plaintiff) of certain securities allegedly purchased by the defendant- 
wife with household funds contributed by the husband, 


4. That defendant-wife be declared a trustee (for benefit of the 
plaintiff) of her entireties interest in the real estate owned by plaintiff 
and defendant-wife in Kenwood, Maryland. 


The court below held as follows: 


1. That, because the plaintiff and defendant-wife were unable to 


agree upon a suitable and mutually acceptable depository for the checks, 
and further, because the checks had been deposited with the Clerk of the 
Montgomery County Circuit Court, no conversion was shown and neither 
defendant was liable for interest claimed to have been lost by the plain- 
tiff, whereupon the court dismissed the first two counts of the amended 
and supplemental complaint. 


2. That, because Russell Hardy, Sr., and Elisabeth C. Hardy were 
husband and wife, the court had no authority to divide entireties prop- 
erty, ! and as to that claim, dismissed the complaint. 


3. That defendant-wife had used, for stock purchases, household 
funds contributed by plaintiff, and accordingly, impressed a trust upon 
all of defendant-wife's stock holdings except that portion of her hold- 
ings which the court found was purchased with funds clearly identifiable 
as her own in the sum of $10,000.00. 


——_— 


a Although the amended and supplemental complaint, filed July 9, 1962, sought to 
have defendant-wife declared a trustee of real estate, the real estate had been 
sold the previous October, 1961. 


SUMMARY OF ARGUMENT 


1. Where property is held by a husband and wife as tenants by the 
entireties, the law is clear that a court is without authority to divide 
(or award completely to one spouse) such property while the parties 


are still married. 


2. The finding of the District Court that defendant-wife had in- 
vested the sum of $10,000.00 from her own funds was correct, being 
based upon substantial evidence. 


3. The finding of the court below that neither defendant-wife nor 
defendant-counsel were liable to plaintiff for a loss of interest on ac- 
count of the non-deposit of the proceeds of the sale of realty was clearly 
correct where (1) there was no showing that plaintiff had a right to the 
proceeds exclusive of or superior to his wife's, and (2) it was shown 
that there was a dispute as to the mode of deposit pending the termina- 
tion of the litigation. 


ARGUMENT 
I. 


Where Property Is Held by a Husband and Wife as 
Tenants by the Entireties, the Law Is Clear Thata 
Court Is Without Authority To Divide (or Award 
Completely to One Spouse) Such Property While the 
Parties Are Still Married. 


At the time of trial in October, 1964, Russell Hardy, Sr., and de- 
fendant, Elisabeth C. Hardy, were husband and wife. At the close of 
plaintiff's case, the court, on motion of defendant-wife, dismissed the 
complaint to have a trust declared as to the entireties property (J.A. 
38), holding (correctly in appellee's opinion) that Hogan v. Hogan, 102 


U.S. App. D.C. 87, 250 F.2d 412 (1957), clearly prevented a division of 
entireties property (or an award of same Solely to one spouse) while the 
the parties were still husband and wife.” 


The fact that, subsequent to the trial court's finding and the noting 
of an appeal therefrom, the parties were divorced in Montgomery 
County, does not justify a remand to the District Court on a motion for 
relief from judgment, especially where, in denying the motion for re- 
lief (J.A. page (v), docket entry of June 28, 1965) the court below held 
that the ves is in the State of Maryland as an incident to litigation there 
(emphasis supplied). 


Under Rule 60 (b) of the F.R.C.P., the motion for relief from judg- 
ment is directed to the sound discretion of the trial court. How can it 
be said to be an abuse of discretion for the court below to refuse to 
rule further in a case when there is an identical claim pending in the 
very jurisdiction where the parties have been domiciled for 25 years? 


The anomaly is apparent where the plaintiff, citing the favorable 
ruling of a Montgomery County judge in the divorce case, now wants 
this Court and the court below to adjudicate property rights incident to 
the marriage of the parties. ° 


2 On page 14 of plaintiff's brief, he states that, as to his proof of payment for the 
purchase of the home, taxes, repairs and insurance, etc., none of these facts 
were disputed by defendant-wife. It is obvious that, since the court below dis- 
missed the complaint as to the entireties property at the conclusion of plain- 
tiff's case, no proof would be offered by defendant-wife to refute a claim no 
longer in issue. 


In other litigation between the parties commenced by plaintiff-appellant in the 
District of Columbia in 1964, the status of the parties as Maryland residents 
and domiciliaries was established as a matter of law, Hardy v. Hardy, et al., 
202 A.2d 389. 


ARGUMENT 
Il. 


The Finding of the District Court That Defendant- 
Wife Had Invested the Sum of $10,000.00 From 
Her Own Funds Was Correct, Being Based Upon 
Substantial Evidence. 


Plaintiff complains (Br. 26, 27) that defendant-wife produced no 
documentary evidence and no evidence of probative value in support of 
her testimony that she did contribute $10,000.00. If plaintiff had any 
evidence to challenge defendant-wife's proof on this particular point, 
he would have done so. The record is bare of any proof offered by 
plaintiff tending to contradict defendant-wife's testimony.‘ 


Plaintiff attempts further to refute defendant-wife'’s $10,000.00 
contribution by reference to a deposition of Mrs. Hardy taken in a suit 
in 1947, some 17 years prior to the trial. Contrarily to the assertion 
on page 9 of appellant's brief, Mrs. Hardy's deposition was never re- 
ceived in evidence in the court below, but was used briefly to cross- 
examine her. Plaintiff attempts to use impeachment testimony in place 
of substantive, probative evidence. The court (J.A. 43) found that de- 
fendant-wife had contributed $7,000.00 to the portfolio from her own 
Victory Bonds and $3,000.00 to it from an inheritance. No evidence to 
overcome that finding, based upon the testimony of defendant-wife, was 
ever offered by plaintiff. Plaintiff attempts to show by a compilation of 
figures a speculative result based solely upon all of his contributions 
for household expenses, without any proof that defendant-wife failed to 
keep and maintain the Kenwood premises adequately. 


bs Plaintiff's brief, page 9, contains the factual statement that the records of the _ 
Register of Wills of the District of Columbia were offered by him and judicially 
noticed by the court. The statement is not accompanied by any appendix or rec- 
ord citation. Appellees state that no such records were ever put into evidence 
during the trial in the court below. 


ARGUMENT 
Ti. 


The Finding of the Court Below That Neither De- 
fendant-Wife Nor Defendant-Counsel Was Liable 
to Plaintiff for a Loss of Interest on Account of 
the Non-Deposit of the Proceeds of the Sale of 
Realty Was Clearly Correct Where (1) There Was 
No Showing That Plaintiff Had a Right to the Pro- 
ceeds Exclusive of or Superior to His Wife's, and 
(2) It Was Shown That There Was a Dispute as to 
the Mode of Deposit Pending the Termination of 
the Litigation. 


Plaintiff (Br. 16) for the first time on appeal has switched his 
cause of action from one of conversion (J.A. 4) to one of breach of con- 
tract. He states that defendant-counsel received a "substantial bene- 
fit, "acquired exclusive personal possession of an estate by the en- 
tirety", and "his personal power was increased". Although plaintiff's 
brief does not describe the checks which were received by defendant- 
counsel, the original check of Couroy and Williams, and the six cash- 
jer's checks in substitution therefor, were payable to "Russell Hardy, 
Sr. and Elisabeth C. Hardy, as tenants by the entireties” (J.A. 39). Ac- 
cordingly, in such form the checks were non-negotiable in the hands of 
defendant-counsel, and patently of no value or consideration to him. 
"Personal power” and "exclusive personal possession" have yet to re- 
place the cash fee. No where in his brief does plaintiff claim or infer 
that defendant-counsel ever obtained any financial benefit from the tem- 
porary possession of the non-negotiable paper. 


Contrary to plaintiff's claim (Br. 17) that he was dealing with de- 
fendant-counsel in the latter's personal capacity, the entire record 
shows that defendant-counsel's only dealing with the plaintiff was in his 
respresentative capacity as attorney for defendant-wife. 


Plaintiff complains that the trial court's finding that the parties 


were unable to agree on a form of deposit was clearly erroneous (Br. 


19). Yet, the trial judge was not the first so to find. The Montgomery 
County judge also found that the parties in that action (Equity Number 
24474) were unable to agree, aS a result of which the county judge or- 
dered the checks placed in the custody of that court (J.A. 40). 


As to plaintiff's alternative prayer, seeking the appointment of a 
receiver in the District Court, defendants suggest that the matter is 
now moot, the checks being in the custody of the Circuit Court for 
Montgomery Court, the domicile of the parties. 


CONCLUSION 


Defendants urge this Court to terminate the long, expensive and 
worrisome litigation between these unfortunate ex-spouses and affirm 
the judgment of the court below, leaving to the court of their domicile 
the matter of dividing the proceeds of their entireties property. 


Respectfully submitted, 


MICHAEL F. X. DOLAN 


1629 K Street, N. W. 
Washington, D.C. 20006 
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